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United States Court of Appeals for the 

District of Columbia ! 


a District Court of the United States for the 

District of Columbia. 

I 

No. 87597 At Law 

i 

Freda Boosalis, Plaintiff, 

v. I 

I 

Howard E. Crawford, Property Clerk, Metropolitan Police, 

Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court! of the 
L T nited States for the District of Columbia,! at the 
City of Washington, in said District, at th^ times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-bntitled 
cause, to wit:— 

I 

1 Declaration in Replevin 

I 

Filed June 4, 1936 | 

In the Supreme Court of the District of Columbia 


Law No. 87597 

Freda Boosalis, 1300 Park Rd., N. W., Washington], D. C., 

Plaintiff, 


v. i 

i 

Howard E. Crawford, Property Clerk, Metropolitan 
462 Louisiana Avenue, N. W., Washington, D. 

Defendant . 


Police, 

C., 


The plaintiff, Freda Boosalis, sues the defendanft, How¬ 
ard E. Crawford, for wrongfully taking and detainihg from 
the plaintiff the following goods and chattels, to-^it: 

Three (3) ‘‘Merchantman’’ Vending Machines and con¬ 
tents consisting of assorted novelties; 
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which said goods and chattels are of the value of Eleven 
Hundred ($1100.00) Dollars. And the plaintiff claims that 
the same may be taken from the defendant and delivered to 
plaintiff; or if they be eloigned, that she may have judg¬ 
ment for said value, and all mesne profits and damages, 
which she estimates at One Thousand ($1,000) Dollars, be¬ 
sides costs. 

WHELAN & O’CONNELL, 

By W. B. O’CONNELL 

Attorneys for Plaintiff. 


2 Affidavit 

District of Columbia, ss: 

The plaintiff, Freda Boosalis, being first duly sworn ac¬ 
cording to law, makes oath that, according to her informa¬ 
tion and belief, she is entitled to recover possession of the 
chattels proposed to be replevied in this action, being the 
same described in the declaration hereto annexed; that the 
defendant has seized and has detained the same; that the 
said chattels were not subject to such seizure or detention, 
and vrere not taken under any Writ of Replevin between 
the parties. 

FREDA BOOSALIS 


Subscribed and sworn to before me this 2nd dav of June, 
A. D. 1936. 


PRICIE N. EVANS 

(Notarial Seal) > Notary Public , D. C. 


Underaking in Replevin 
Filed June 4, 1936 

******** 

Whereas the plaintiff, Freda Boosalis, is about to sue 
out a Writ of Replevin against the defendant, Howard E. 
Crawford, the defendant in this action, therefore, the plain¬ 
tiff and Meyer Weinstein, surety, appearing, and submit¬ 
ting to the jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia hereby undertake for themselves and 
each of them, their and each of their heirs, executors, ad- 
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ministrators, successors or assigns, to abide by anjl per¬ 
form the judgment of said Supreme Court, in the premises, 
which judgment may be rendered against all the par- 
3 ties whose names are hereto affixed, either joiijitly or 
severally. j 

Signed this 2nd day of June A. D. 1936. 

FREDA BOOSALIS 
MEYER WEINSTEIN 

Surety approved the 4" day of June, A. D. 1936. ! 

FRANK E. CUNNINGHAM, 

Clerk. 


By ANDREW A. HORNER 

Asst. Clerk 


District of Columbia, ss: 


Meyer Weinstein, surety in the within undertaking, 
swears that he is the owner of real and personal property, 
situate in said District of Columbia, of the value of Ten 
thousand Dollars, over and above all debts and prij>r obli¬ 
gations; and that he resides at No. 2801 Bellevue Ter Street, 
N. W., Washington, D. C. 


MEYER WEINSTEIN ! 

Subscribed and sworn to before me this 4th day of June, 
A. D. 1936. 

PRICIE N. EVANS 

(Notarial Seal) Notary Public, D. C . 


The President of the United States to the Marshal 
for said District, Greeting: 


The Plaintiff in this action having entered into an un¬ 
dertaking, with surety as required by law, you ar£ there¬ 
fore hereby commanded to take the goods and chattels 
claimed by the Plaintiff, to wit: 

Three (3) 4 * Merchantman’ ’ Vending Machines dnd con¬ 
tents consisting of assorted novelties, of the yalue of 
$1100.00 from the Defendant and deliver the samq to the 
Plaintiff. And warn the Defendant to appear in said court 
on or before the twentieth day, exclusive of Sundays and 


i 
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legal holidays, occurring after the day of the service of this 
writ, and answer said action; and that if he make default in 
so doing the Plaintiff may proceed to judgment and execu¬ 
tion. * 

Witness, The Honorable ALFRED A. WHEAT, Chief 
Justice of said Court, the 4th day of June, 1936. 

FRANK E. CUNNINGHAM, Clerk . 

By CHAS. B. COFLIN, Assistant Clerk . 

(Seal) 

WHELAN & O’CONNELL 

5 Endorsement: No. Law Writ of Replevin 

Issued_ ! ., 19.. Replevied as per Schedule 

the within described property—June 4—1936. June 10— 
1936. Property Replevied turned over to Mr Wm B O’Con¬ 
nell attorney for plaintiff 6/10/36 John B. Colpoys, U. S. 
Marshal in and for the District of Columbia. By Thomas 
E. Ott, Chief Deputy U. S’. Marshal K .Attorney 

6 Plea 

Filed November 28, 1936 

******** 

Comes now the defendant, Howard E. Crawford, Prop¬ 
erty Clerk, Metropolitan Police Department, and for a 
plea to the declaration in replevin heretofore filed herein, 
says that the chattels described therein as “three ‘Mer¬ 
chantman’ Vending Machines”, and commonly known as 
“iron claw” machines, were not taken and detained wrong¬ 
fully from the said plaintiff, in manner and form as in the 
said declaration alleged, for that said machines were and 
are gambling devices and evil chattels and were being op¬ 
erated as such in the District of Columbia, and as such they 
were lawfully seized by the police and delivered to this 
defendant as the custodian of property so seized. That the 
police, for the reasons aforesaid, had a lawful right sum¬ 
marily to seize and to confiscate said machines, and the said 
plaintiff is not entitled to recover possession thereof. And 
this the defendant is ready to verify. 

LESLIE C. GARNETT 
United States Attorney 
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JOHN J. WILSON 
Assistant United States Attorney 

ELWOOD H. SEAL 

JJW 

Corporation Counsel, D. C. 

CHESTER H. GRAY j 

Assistant Corporation Counsel, 

D. C. | 

Attorneys for Defendant . 


Joinder in Issue 
Filed November 28, 1936 


* 


* 


* 


* 


The plaintiff joins issue upon the defendant’s plea filed 
herein. 

WM. A. GALLAGHER 
Of Counsel For Plaintiff . 


Memorandum 

I 

December 29, 1936 

Directed verdict for defendant. Exception ncjted by 
plaintiff. 


Motion for a New Trial 
Filed January 4, 1937 


* 


* 


the evi- 


Now comes the plaintiff, Freda Boosalis, by he^: attor¬ 
neys and moves the Court to grant a new trial herein, and 
for reasons therefor assigns the following: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of 
dence. 

3. That the Court erred in directing a verdict for the 
defendant. 

4. That the Court erred in admitting evidence Contrary 
to law. 
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5. And for other and just reasons which will appear at 
the hearing of this motion. 

WHELAN & O’CONNELL, 
WILLIAM A. GALLAGHER, 
By HARRY T. WHELAN 

Attorneys for Plaintiff . 


8 District Court of the United States for the 

District of Columbia 

♦ 

Fridav, January 8, 1937. 

Session resumed pursuant to adjournment, Hon. JESSE 
C. ADKINS, Justice, presiding. 

###*###* 

Upon consideration of the motion filed herein, for a new 
trial, the same having been submitted to the Court without 
argument, it is ordered that said motion be, and the same 
is hereby overruled, and judgment on the verdict is ordered. 

To the foregoitig order the plaintiff notes an exception 
which is duly allowed. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense 
to be taxed bv the clerk and have execution thereof. 

m/ 

From the foregoing judgment the plaintiff by her at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memoranda 

January 29, 1937 

Undertaking of plaintiff ($100) for costs on appeal ap¬ 
proved and filed. 

Time to file Bill of Exceptions extended to and including 
February 20, 1937. 
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9 Assignments of Error 

j 

Filed February 18, 1937 

# * * * # # # i * 

I 

I 

Now comes the plaintiff, by her attorneys, and in the 
above-entitled case assigns as error the following:! 

1. The Court erred in granting the motion of the defen¬ 
dant for a directed verdict. j 

2. The Court erred in directing a verdict for thd defen¬ 
dant. 

3. The Court erred in overruling the motion of the plain¬ 
tiff for a new trial. 

4. The Court erred in entering judgment for the defen¬ 
dant. 

5. The Court erred in admitting and considering evidence 
offered by the defendant, over the objection and exception 
of the plaintiff, concerning observations and conclusions 
of the witnesses as to the skill of others; and in admitting 
and considering negative testimony as to the results ob¬ 
tained by persons other than the witnesses themselves in 
operating the device in question. 

WHELAN & O’CONNELL 
WM. A. GALLAGHER 

! 

Service of a copy of the foregoing assignments bf error 
acknowledged this 18th day of February, 1937. 

j. J. WILSON | 

U . S. District Attorney. 


10 Memorandum 

February 19, 1937 

Proposed Bill of Exceptions and Notice filed. 


District Court of the United States for the 

I 

District of Columbia 

Tuesday, May 4, 1937. 

Session resumed pursuant to adjournment, Hon. JESSE 

C. ADKINS, Justice, presiding. 

#####*# • 

I 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by hjs attor- 
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neys submits to the Court his Amended Bill of Exceptions 
taken at the trial of this cause and prays that the same 
be signed and made of record, nunc pro tunc , which is here¬ 
by accordingly done. 

Designation of Record 
Filed February’ 18,1937 

******** 

The Clerk in preparing the transcript of record on ap¬ 
peal in the above entitled cause will include therein the 
following: 

1. The declaration 

2. The Undertaking in Replevin 

3. The writ of Replevin 

4. The Plea 

5. The joinder in issue. 

6. The Motion for new trial 

7. The judgment, and exceptions thereto 
11 8. The notation of appeal 

9. The extension of time for filing bill of excep¬ 
tions 

10. The assignments of error 

11. The bill of exceptions. 

12. This designation of record. 

WHELAN & O’CONNELL 

WM. A. GALLAGHER 
Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record 
acknowiedged this 18 day of February, 1937. 

J. J. WILSON 

Asst. U. S. District Attorney. 


12 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
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the foregoing pages numbered from 1 to 11, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is piade 
part of this transcript, in cause No. 87597 at Law’, w’hferein 
Freda Boosalis is Plaintiff and How’ard E. Crawiford, 
Property Clerk, Metropolitan Police, is Defendant, as the 
same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe mv hame 
and affix the seal of said Court, at the City of Washington, 
in said District, this 6th day of May, 1937. 

C. E. STEWART, Clerk. \ 

(Seal) 

13 District Court of the United States for the 

District of Columbia 

Holding a Law’ Term. I 

At Law’ No. 87,597 

Freda Boosalis, Plaintiff , 

vs. j 

Howard E. Crawford, Property Clerk, Metropolitan Police 

Department, Defendant. 

j 

Amended Bill of Exceptions Filed by the Defendant 

i 

Be It Remembered: That at the trial of this case before 

j 

Mr. Justice Jesse C. Adkins, and a jury duly impanelled 
and sworn to try the issues herein, w’hich trial began on 
the 15th day of December, 1936, and thereafter was further 
proceeded with; the following testimony was given or of¬ 
fered and the following proceedings were had: ! 

At the outset of the trial, it was stipulated between coun¬ 
sel that the property replevined was the property of the 
plaintiff which consisted of three so-called ‘ 4 claw” ma¬ 
chines ; that they w r ere seized by the Police Department on 
April 10th, 1936. One of the machines w’as thereupon in¬ 
troduced in evidence as being typical of the three ihachines 
seized, a photograph of which is annexed hereto as one of 
the exhibits received in evidence. 

Counsel stipulated that inasmuch as this case is intended 
to be a test case in respect to the legality of iron-claw ma¬ 
chines in the District of Columbia, any evidence touching 
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upon the playing and operation of any iron-claw machine in 
the District of Columbia would be admissible in this pro¬ 
ceeding, provided that such evidence would be competent 
and proper if it pertained to any one of the three machines 
that were seized. 

Whereupon, the plaintiff rested her case. 

Thereupon, there was called as a witness on behalf of 
the defendant William D. de Groot, who testified that he 
is a member of the Vice Squad of the Metropolitan Police 

(Here follows photostat marked page 14.) 

Force, and that on April 10, 1936, in company with 
15 Officer Green and Officer Blick, he went to the Shore- 

ham Drug Store at 15th and H Streets, N. W. to ob¬ 
serve three claw machines there; that one of the machines 
was 44 out of order’’ and the other two were being played; 
that when the opportunity presented itself, he played one 
of the machines about fifteen times bv inserting a nickel 
each time but met with no success in extracting any of the 
articles in the machine; that he observed Officer Blick op¬ 
erating both machines, playing one about fifteen times and 
the other about twentv times, without anv success. Where- 
upon, counsel for the plaintiff interposed objection to this 
line of testimony on the ground that it was negative testi¬ 
mony and did not prove anything, which objection was 
overruled and an exception duly noted, it being further 
understood that such objection should be considered as 
a blanket one to all similar testimonv offered bv the de- 
fendant. The witness further testified that, in observing 
Mr. Blick’s playing of one of the machines, he noticed that 
the claw grabbed an article but when the claw started to 
go back up it slipped off and did not withdraw the article 
from the cage; that on two different occasions, when wit¬ 
ness was playing one of the machines, the claw grasped 
articles at which he was aiming but did not budge them; 
that witness observed two strangers playing the two ma¬ 
chines approximately eighty times with no success. Wit¬ 
ness further testified that in playing a claw machine he pur¬ 
sued the following procedure: that, if the article that he 
was trying to get was in the front portion of the machine, 
he would turn the knob on the outside so that it moved an 
























































FREDA BOOSALIS VS. HOWARD E. CRAWFORD. 13 

j 

indicator inside the glass box to the “front” and that, as 
best he could, he would gauge it so that the claw would drop 
right down onto the article; that by moving the kpob one 
also moves the boom of the machine, that is to say, in set¬ 
ting the machine for “rear”, “center” or “front’f, at the 
same the player is moving the boom from right 16 left or 
from left to right; that after the setting of the boom and 
claw was completed, witness would,next insert a nickel in the 
slot provided therefor and shove in the lever whereupon the 
machine automatically starts working. Witness fur- 
16 ther testified that in one of the plays on the day 
in question, when it appeared to him that the claw 
had a “right good hold” on one of the articles, he “twirled 
that knob” as fast as he could when the claw started to pull 
up, but that did not help him to get the desired article; that 
one of the two strangers whom he observed on that occa¬ 
sion wore a glove on his right hand and, when the daw had 
grasped an article and was starting back up, he wduld spin 
the knob rapidly but without success. Witness further tes¬ 
tified that he and the other two officers seized the three ma¬ 
chines and brought them to Police Headquarters* turning 
them over to the defendant as the custodian of all articles 
seized by the police; that before the machines jcould be 
taken from the store, they had to be unbolted fron} the wall 
and about a thousand pounds of pig iron had to be removed 
from the base of each machine. The bolting and iron were 
for the purpose of preventing people from shaking the 
machines. j 

Upon cross-examination, witness testified that each time 
he played he aimed for a particular article; that by setting 
the indicator “rear”, “front”, and “center”, jit would 
bring the boom and claw, according to witness ’ judgment 
to the best position to secure the piece of merchandise 
sought; that by setting the indicator to “rear”j the claw 
would come down to the rear of the machine and that by 
setting it to “front” it would come down to thq front of 
the machine; that there was no indicator for the right to 
left, or left to right movement of the boom except that 
one can see the boom turn and in doing that witness was 
using his judgment so as to set it in the area where he 
wanted it dropped; that witness was not an experienced 
player, but that he had heard that some player^ are con- 
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sidered much better than others. Witness further testified 
that, after setting the boom and claw by using the knob, 
sometimes the claw would come down on the article at 
which he was aiming and sometimes it would miss it; that 
after missing it he would change the setting, according to 
his judgment, to get it closer to the article he wanted; 

that as a result sometimes the claw would come closer 
17 and sometimes he would miss the article “by just as 
much, maybe, on the other side”; that he would keep 
trying to adjust the setting and by watching where he set 
the machine he would have more success at least in getting 
hold of the article. 

On redirect examination, witness further testified that in 
moving the boom to the right or to the left a little, at the 
same time the mechanism was adjusting the fall of the 
boom towards the rear or towards the front, because the 
locator-knob accomplishes two operations of the machine 
at one time, moving the boom from right to left and setting 
a mechanism which permits the boom to drop rear, front 
or center. 

Thereupon, there was called as a witness on behalf of the 
defendant Roy E. Blick who testified that he was a mem¬ 
ber of the Special Investigations Squad of the Police De¬ 
partment and that he accompanied Officer Green and Office 
De Groot to the Shoreham Drug Store at 15th and H 
Streets, X. W. in the afternoon of April 10, 1936, to play 
and watch and seize three claw machines there; That he 
played about twenty-two nickels in one of the machines try¬ 
ing to secure a clock but without success, “it looked as if 
it (the claw) would not pull it, the rope would just give, 
like it had elastic—”; that then Officer De Groot and wit¬ 
ness played another machine about thirty-one times but 
without success, sometimes the claw would fall on one side 
of the article, other times it would fall on top of the article, 
or it would fall on the other side of the article or in front 
of it; that at one time the claw had a good hold on the clock 
and pulled it out of the corner but released the clock before 
it could be pulled over into the chute. Witness further 
testified that he observed two strangers playing these ma¬ 
chines, and that he observed that the claw would either fall 
on an article or grasp, but the cord would give and, when 
the boom would go up, the bucket or claw would release 
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before the merchandise was over the outlet; that he also 
observed that prizes or merchandise were placed around the 
chute so that they stood higher than the chute itself and thus 
prevented merchandise caught between the claw froija fall¬ 
ing into the chute. Witness then described how he 
18 set and played a claw machine stating that he played 
it sometimes according to the directions upon the 
machine and other times in the manner in which he ha|l seen 
men play the machine who make a hobby of it; that when 
he set “according to directions”, he meant according to the 
directions printed upon the machines in the following lan¬ 
guage: ‘ 4 Turn the locator-wheel on the front of the ma¬ 
chine until the crane faces desired object. Arrow indicates 
where the bucket will drop down, front, center, or rear. 
First set machine, then deposit coin, and the machiije will 
operate mechanically,” that according to witness' obser¬ 
vation, these directions were on all iron-claw machines in 
the District of Columbia; that when playing, “according to 
directions,” witness would set the indicator and the locator- 
handle, insert the nickel, and do nothing else; that th^ other 
manner of playing to which witness referred was that after 
the bucket or claw grabbed hold of an article and thej boom 
started lifting upward, some players would spin th4 claw 
rapidly “to try to draw the article to the back of the pit, 
by switching the boom around”; that at the Shoteham 
Drug Store, he played the machines by both methods^ Wit¬ 
ness further testified that, in the complete operatiofi of a 
claw machine from the time that it begins to work mechani¬ 
cally until the time when it has stopped, it is not possible 
to move the boom at all times, that is to say, when the boom 
is forward and the claw is down, the spinning of the Randle 
can have no effect upon the boom or claw, but theije is a 
point, when the boom and claw are going back up that the 
control over them is restored to the handle and it is that 
point that witness would spin the handle; that as far as 
witness is concerned, it is “just guess work” when that 
point is reached, but the “professional fellows’’ j know 
practically about when exactly to start turning it. itness 
further testified that he got no better results whether he 
spun the handle or not and that, while he was observing the 
two strangers at the Shoreham Drug Store, playing t|ie ma¬ 
chines by spinning the handle, they likewise got no merchan- 
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dise. Witness further testified that he has played and ob¬ 
served the playing by others of over a hundred iron-claw 
machines in the District of Columbia over a long 
19 period of time; that he observed people who played 
these machines by spinning the handle and he also 
observed people who played the machines “ according to 
directions” and did not spin the handle; that he further 
observed that the ones who spun the handle could get mer¬ 
chandise out of the machine that individuals who would not 
spin the handle could not get; that, according to his obser¬ 
vation, about one out of every twenty players would spin 
the handle, the other nineteen, on an average, played ac¬ 
cording to directions; that those who spin the handle use 
various methods, some wrapping a cord around it and at 
the proper time pulling the cord very rapidly, while others 
use their bare hands or gloves, and still others will screw 
a crank-handle to the knob; that some storekeepers permit 
the spinning of the handle by one method or another while 
others take the position that if one cannot play the machine 
by directions, he will not be permitted to play; that some 
machine owners have put guards around the knob o:* square 
handles on the machines to prevent the use of the methods 
described. Witness further testified that in playing the 
machines without use of the spinning method, he has ob¬ 
served the following: That sometimes the claw will drop 
on an article, or fall to the left or to the right or in back 
of an article; that on five successive plays, without chang¬ 
ing the setting, he has observed that the claw would drop 
in five different places; that he has aimed at one article and 
gotten another; that sometimes when the claw grips an 
article it will raise it out of the candy and drop it; at other 
times, when the claw starts gripping the article, it would 
slip off it. Witness further testified that he has observed 
articles placed in the rear and front of the machine so 
that the claw cannot touch them at all, although there also 
appears upon all iron-claw machines the following inscrip¬ 
tion: 1 ‘There is nothing in this machine which cannot be 
removed by the bucket. ’ ’ Witness further testified that on 
one occasion he observed an individual who made over 
two hundred plays upon a machine and obtained eleven 
clocks; that this individual used the method of spinning 
the locator-handle; that the day previous to the trial wit- 
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20 ness observed Officer Grooms making about two hun¬ 
dred plays upon six machines and Officer brooms 

was successful only in obtaining a single clock; thatl Officer 
Grooms spins the knob or handle by affixing a crankfhandle 
to the knob. Witness further testified that, in observing 
players who do not spin the handle after the cl^iw has 
gripped an article, while he has seen merchandise taken 
out of the machine by 44 just gripping the article,” he would 
say that 95% of the merchandise is left in the machine due 
to the claw releasing the article before it could be gotton 
over to the opening or chute. Witness described to the jury 
the chute as being the opening into which the claw mhy drop 
an article and cause it to fall into a hopper below from 
which the player may get the article by his hand. Witness 
also testified to the practice of storekeepers in redeeming 
in cash from players, according to a certain scale of rates, 
the articles which they were successful in getting oi}t of the 
machines. 

Upon cross-examination witness testified that a small 
clock known as a 44 Baby Ben”, which he got out of one of 
the machines had a retail value of $2.98; and that it cost 
him approximately 60c to get that clock; that in connection 
with the witness’ observation of the incident when a man 
got eleven clocks out of a machine, there were j articles 
placed around the chute; that when witness played a ma¬ 
chine he would move the indicator or boom over as near 
to the position as his judgment would permit him to do, 
and then insert a coin, and then, if he was off on^ way or 
another, he would set it again and deposit anothef nickel. 
The witness demonstrated to the jury what he nieant by 
playing several times the machine which was in coutt. Wit¬ 
ness thereupon described the type of merchandise in the 
machines and the methods which he would see others em¬ 
ploy in operating the machines. Witness further testified 
that he had seen individuals make efforts to get iperchan- 
dise out and give up the attempts and then someone else 
right behind would get the identical articles out ithat the 
other persons had been attempting to get. Witness 

21 further testified that he had seen the machines being 
restocked with merchandise due to the f^ct that 

the people operating the machines had taken otner mer¬ 
chandise out, and that the person restocking or 44 dressing” 
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the machines would change the position of any merchan¬ 
dise that had remained in the machine. During the course 
of cross-examination, witness testified as follows: 

“Q. Now, from your experience, assuming that 20 clocks 
were placed in a machine, in that machine, there, in this 
position, upside down, so that the base of the machine was 
in that position, 20 clocks, in how many efforts or opera¬ 
tions of the machine do you think you, as a player, without 
using any additional mechanism, such as a spinning ma¬ 
chine, or anything like that, approximately how many 
nickels would be required of you to get out the entire 20 
machines ? A. It depends, Mr. Whelan, how close together 
those clocks are set, and you could stay all night long, and 
play the machine, and not get one of them out. 

“Q. All right. Then suppose there were 10 of them, set 
two inches apart, just 10 clocks, two inches apart, in that 
position. A. You would have to be a fortune teller, to 
make a guess of that kind, but I could get the clocks out, if 
they were set two inches apart. I could come away with 
the clocks. 

“Q. In about how many tries? Take one clock. Assum¬ 
ing this clock was in that position in a machine. A. It is 
hard to sav.” 

On redirect examination, witness stated that he had never 
seen a a machine with ten clocks two inches apart in it. 

Thereupon there was called as a witness on behalf of the 
defendant Emmet Chester Bailey who testified that he had 
been employed in the National Bureau of Standards since 
1919, in the Division of Engineer Instruments and Mechan¬ 
ical Appliances; that he graduated from Beloit College in 
1916 with a degree of Bachelor of Science and from George 
Washington University in 1922 with a degree of Bachelor 
of Science in Mechanical Engineering and in 1927 from the 
same institution with a degree of Master of Science in En¬ 
gineering and that his duties required him to inspect and 
examine mechanical appliances and devices and to make 
surveys and analyses thereof. He testified that the iron- 
claw machine in court was delivered to him at the Bureau 
of Standards for the purpose of examination; and that in 
the course of his examination of the machine he examined 
both the mechanism which was in sight and the mech- 
22 anism which was out of view. Witness thereupon 
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undertook to explain and demonstrate the operation of 
the machine, testifying as follows: That in turhing the 
locator-handle to the right or left, the boom is swung 
through an angle, while at the same time an indicator on 
the machines moves from a position marked “rearf’ to one 
marked “center’’ or 44 front ,’ 7 a stop set-up within the in¬ 
terior of the machine corresponding roughly to tlhe posi¬ 
tions stated upon the indicator; that this stop is a ptn which 
projects from a swinging bar and, when the machine is in 
motion, this stop catches in a forked plate, determining the 
amount of rise or forward motion that the boom may have; 
that the operation of the locator-handle, so far above 
the surface of the playing held is concerned, simply moves 
the boom on its vertical axis from right to left or left to 

w I 

right and does not directly effect the boom in its rear, front 
and center movements but, in this connection, sets the stop 
which later does that; that one cannot turn the locator- 
handle for the purpose of swinging the boom on its vertical 
axis without at the same time moving the ratchet stop and, 
conversely, if one wishes to move the ratchet stop for the 
purpose of changing front, rear and center location of the 
boom, at the same time he moves the boom on its vertical 
axis, these two operations being simultaneous. j' Witness 
further testified that, when a nickel is inserted, a switch is 
tripped, thus starting a motor; that a worm wheel Attached 
to the motor drives the shaft on which there are thj'ee cams 
which operate three arms, one arm operating one cord, an¬ 
other operating a second cord and a third arm operating 
the plate which rises as high as the stop will permit; that 
attached to the end of the notched plate is a chain which 
passes through the interior of the boom and is hooked at 
the upper end of the boom; that, consequently, when the 
notched plate moves in an upward direction, it raises the 
chain and permits the boom to swing out or forward and 
it is the downward movement of the plate which causes the 
"\ boom to move backward and upward. The witness ex¬ 
plained that, in the complete mechanical operatioh of the 
machine as one views it from above the playing fiqld, there 
are really five movements on the part of the boom 
23 and the claw, that is to say, the boom firs^; swings 
forward, then the bucket is lowered, on the third 
movement the bucket rises, then the boom goes hack, and 
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lastly, the bucket is lowered and opened at the same time. 
Witness further testified that a string attached to one of 
the other arms lowers the claw, this string passing over a 
pulley attached to the claw and being attached at its other 
end to a second arm which causes the claw to rise. Witness 
further testified that, between the locator-handle and the 
stop arm, there i£ a friction clutch, and, when the stop 
catches in the notched plate, a pin drops into a fork, thus 
locking the arm against movement, except for a back-lash 
and the clutch simply slips if you try to turn the locator- 
handle while the mechanism is locked. The witness demon¬ 
strated this to the jury by pointing out to them that for a 
brief period, while the stop was hooked into one of the 
notches of the plate, the locator-handle could be turned by 
the operator but it would not impart any movement to the 
mechanism of the machine because of the slipping clutch. 
In observing the relative actions of the boom, the witness 
pointed out that the mechanism becomes locked approxi¬ 
mately at a point where the forward movement of the boom 
has ceased and the downward movement of the claw has 
begun, and remains locked from then through the upward 
movement of the daw and until the backward movement of 
the boom has begun. The witness explained that, in a single 
movement of the boom on its vertical axis from its extreme 
position in the back-right to its extreme position in the 
back-left, the indicator needle makes about twentv-eight 
traverses of the indicator from front to rear or rear to 
front and there are about fourteen complete trips which the 
needle makes on the indicator from front to rear and back 
to front again, or vice versa. Witness further explained 
how the claw could be regulated by lengthening or shorten¬ 
ing the string by which the claw is attached to the arms. Wit¬ 
ness testified that he made a survev of the movement of dif- 

* 

ferent positions that it was possible for the claw to drop 
into and that he had prepared a chart showing a result of 
his survev which chart was introduced in evidence and 
marked as defense exhibit No. 1. This chart showed 
24 that the boom, when regulated by the locator-handle, 
traveled in an angular, zig-zag direction from front 
to rear and rear to front. He further testified that there 
were some spots on the surface that the claw would not 
touch unless it was swung out or had been deflected by some 
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object. He testified that he had made a measurement of the 
claw when opened and that the actual circle made by the 
three individual claw teeth was approximately 2 7 /$ | inches 
with a possible increase up to 3Vs inches allowing |for ec¬ 
centricities. 

On cross-examination, witness testified that in 1934, at 
the request of the District Attorney’s Office, he, in cbmpanv 
with Mr. Stutz, made an examination of a similar claw’ 
machine, but that they made no tests of it; that he w’as 
called on to test the machine in question here a fekv days 
before the trial. He testified that at the time he and Mr. 
Stutz examined the machine, they expressed the opinion 
without making a very elaborate investigation that there 
could be no feasible test of the machine. He testified that 
the parts, motor, and everything used in construction of 
the machine were standard parts; that in his experience 
he tested a great manv mechanical devices, and ih all of 
them there w’as some variation in performance due to the 
fact you cannot find a perfect machine, and that it w’ps noth¬ 
ing odd if this machine show’ed variations; that with! respect 
to the motions of this machine, thev w’ere uniform sb far as 
the motor, shaft and so forth are concerned; that if the 
machine w’as set in the same position there would pe some 
variation as to the claw’ falling in the same spot succes¬ 
sively ; that invariably the claw’ had a tendency w’hen in op¬ 
eration to sw’ing slightly, but that each time the clajv would 
come pretty near to the same point, if there is no variation 
in the handle. In answer to questions whether or! not, by 
practice and skill, one could set the machine so as to more 
nearly place the claw in the position w’hicli he selected the 
claw r to go, the witness stated, “We w r ould say that a novice, 
stepping up to the machine, w’ould go entirely by looking 
at the indicator and the boom. A man w’ho had played the 

machine w'ould know 7 that thev reallv didn’t! mean— 

% * 

25 that the indicator didn’t really mean much[ in cer¬ 
tain positions. He w’ould have that advanced knowl¬ 
edge which a novice would not have” and he certainly w’ould 
get an element of judgment, and know roughly the general 
path of the bucket w r hen it moves; he w’ould know that it 
does not move along a radial line, but angularly; that he 
would know from his judgment that the boom wpuld not 
come out to some points and that it would go other places, 
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and that by looking at the machine from day to day, if 
there was no interference with the obstacles in the machine, 
he could tell that the claw would fall in a particular point, 
but where the claw actually falls is the result of a multitude 
of things; that there are accidental variations caused by the 
objects which are there, and those objects will possibly, 
on every trial, be different; that no one knows exactly where 
the claw would finally come to rest, due to the fact that it 
might bump into something, some object on the playing 
field. 

“Whereupon the following occurred: 

“Q. And that a player, looking at the machine, a novice, 
one who has never played it, would have more difficulty in 
judging whether or not the claw would come in contact with 
the particular object than one who was more skilled, or 
more expert. Isn’t that a fact? A. He might have a lim¬ 
ited amount. It is difficult to say how much, because if the 
claw is twirling and swinging, and its jumps into some¬ 
thing, no one can say just where it will land. Even after 
several trials, you probably would not get it down to ex¬ 
actly the same spot. 

“Q. And the player who knows more about the operation 
of the machine, however, would have a decided advantage, 
wouldn’t lie? A. He might, and he might not. It is diffi¬ 
cult to say. I would not be prepared to say. 

“Q. You wouldn’t want to give a judgment on it? A. 
well, I have played the machine but—on these trials, on a 
plane area, I wouldn’t say that I could go out and pick up 
any particular object, although I would know in a general 

wav what the motions would be.” 

% 

Witness further testified that he had operated the 
26 machine about five hundred times in his survey, but 
at all times operated it on a plane surface, that is, 
without anv articles or eandv in the machine. 

Witness testified on re-direct examination that the opera¬ 
tion of the claw would be different when there were objects 
on the playing field than when it was a plane surface, due 
to the fact that the claw would strike an object and the 
effect on the claw would depend on what kind of an object 
it was, and how and where the claw touched it. 

Thereupon, there was called as a witness on behalf of 
the defendant Herbert R. Grossman who testified that he is 
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a member of the Bar and a practicing attorney; tliat as a 
hobby he had been playing claw machines, similar to the one 
in question, for a considerable time and played nearly every 
day. He testified that he had spent a few hundred dollars 
in playing the machines and he had taken out almost] a thou¬ 
sand dollars worth of merchandise. Witness testified that 
in contemplating whether he would play a machine, Ije would 
observe how the articles were placed, whether any jwere in 
the front or in the rear or in the corners, the angles at which 
they were placed, whether they were attached to something 
else, whether the claw hung high or low, whether the row of 
articles around the chute was high or low or whether there 
was any opening there, and also the kind of handle on the 
machine. Witness further testified that from his experience 
he knows that merchandise is placed in these machines in 
positions where the claw would not reach it and, when he 
sees such a situation exists, he does not attempt to play that 

machine; that it is seldom that the claw will reach articles 
7 | 
in the four corners of the machine or merchandise placed 

around the chute; that invariablv he has seen meiichandise 

placed around the chute, and that the higher the merchan- 

a 7 0 

dise is at that place, the more difficult it is to get Anything 
past it and into the chute, because the higher of sjueh mer¬ 
chandise will usually block the claw or knock the article out 
of the claw. Thereupon, witness described what he observed 
as to the placing of articles in the machine, some- 
27 times in such positions that the claw could hot get a 
grip upon them and others so close to ong another 
that they were, in fact, interlocked. Witness testified that, 
when articles appeared to be placed unfavorably, jlie would 
not play that machine; that, on the other hand, he has seen 
people playing such machines so “dressed,’’ that they 
were usually not successful although he has seen people 
get such articles out. Witness also described thatj some ar¬ 
ticles are wrapped completely in cellophane so that the 
claws cannot get into the shape of the object and ‘I 4 just nat- 
urallv slide off. 19 Witness testified, in connection with his 
playing of a machine, that, if some object was tiwo-thirds 
front, he would put the indicator about two-thirds front in 
an effort to have the claw fall on the object; sometimes the 
claw would fall where the object was but would miss it any¬ 
where from one-eighth to one inch because it was (jut of lfne, 
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in other words, “ah object might be on a certain line and 
you cannot get the claw to fall on that line; it will fall either 
to one side or the other of the line;” that witness and a 
small percentage of other players, whom he had observed, 
would try to make the claw fall on the line by manipulation 
of the handle; that this is done while the claw was half way 
down, causing the boom to drop suddenly, and oftentimes 
this would cause the claw to fall on the desired article. 
Witness testified that he has gotten articles out of the ma¬ 
chines on a single attempt while, on other occasions, he has 
given up after spending two and a half or three dollars at 
five cents a play in an effort to get an object. Witness 
testified that, from his experience, the difficulty is in getting 
the claw to fall exactly on an article so that it will grip it 
because of various obstacles, namely: the angle in which the 
object was in the machine, its proximity to other articles, the 
way it was wrapped, and the kind of claw, some being tight 
and holding and others being loose and slipping; that wit¬ 
ness had found that a claw would never fall exactly the 
same way on successive occasions. Witness further testi¬ 
fied that when the claw gripped an article and began to re¬ 
move it, the article might slip off, or the claw drop the ar¬ 
ticle, or the article be knocked out of the claw, and 
28 that, as a result of these experiences, witness does 
something else to the locator-handle besides setting 
it at the beginning and inserting a nickel, that is, in play¬ 
ing the machines, he found that the claw would not put an 
article into the chute unless he could turn very rapidly the 
locator-handle, because “I found that, when some object 
was pulled out, it (the claw) pulled it over toward the chute, 
or only partly, when it was interrupted by some other ar¬ 
ticle in its passage, so that it could not go through without 
making the boom spin in order to get it to clear other ob¬ 
stacles that he would turn or spin the handle by the use 
of his hands “when I see the object will not clear or that it 
is slowing up or that something is in its way, I wait for the 
claw to reach its level on the line upon which it is going 
backwards, which is the proper time to spin it, and then spin 
it. I have found out that if I should try to spin it before 
that, it would not spin while the claw is coming up to its full 
heightthat he had had fairly good success by this meth¬ 
od ; that the purpose of spinning the handle was to shorten 
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the pull, that is to say, witness had found that, when the 
claw begins to pull an object, very often it does not move 
the object out of its place, but that, by spinning the handle, 
directing the claw toward the longer distance to the tear, it 
would accomplish the result of bringing the object o\[er into 
the chute; that, of course, there were instances wh^re wit¬ 
ness did not move the object even though he spun the han¬ 
dle ; that witness does not play at all now without spinning 
the handle and has not done so for a long time, and (that he 
did not get good results when he did not spin the handle; 
and witness has observed that most of the regular players 
would spin the handle in order to get an object and that he 
also observed that numerous people who were not tegular 
players would not spin the handle, and that they wduld not 
get good results; that “unless they know how to dpin the 
handle, the chances are they would not get anything.” Wit¬ 
ness further testified that he had observed other methods for 
spinning the handle such as use of a string or a cord or 

some instrument that thev would attach to the handle. Wit- 

* 

ness further testified that he had experiences where 
*29 he was aiming at one article in the machine and the 
claw would take out another, an instance of it being 
when he aimed the claw at a clock and he missed jit com¬ 
pletely and it fell on a razor and pulled the razor into the 
chute in a single attempt; and on one occasion, witness was 
playing for a kodak, “and by pure chance it fell on the plug 
on the electric clock underneath the kodak” and byj the use 
of the hand-spin, he goth both of the articles at one| time. 

Witness was allowed to testify at great length, jboth on 
direct examination and on cross-examination as to his ex¬ 
perience and operation of various machines throughout the 
city over a long period of time. He testified that, when he 
first started to play the machines, he was not as skillful as 
he later became, but as time went on he becoifne more 
30 skillful and adroit. He further testified that some 
players spin the handle and some do not, but the 
most successful ones spin it. The spinning of the handle 
takes place after the machine has begun to operate mechan¬ 
ically and at a point when the claw, gripping an object, has 
concluded its upward movement. He testified that he knew 
other players and some were considered successful, and 
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that the ones who got articles of merchandise out of the 
machines were for the most part experienced players. 

Thereupon there was called as a witness on behalf of the 
defendant William C. Grooms who testified that he is a 
member of the Metropolitan Police, attached to the First 
Precinct and that he has played iron-claw machines for a 
long time and has observed other people playing them; and 
that he uses a device consisting of a circular clamp with a 
-'small crank-handle attached to it in the playing of iron- 
claw machines. In describing how he plays claw machines, 
this witness testified that he would first use his judgment 
as to the machine itself, that is to say, as to the position of 
the articles in it before determining whether he would play; 
that sometimes he would not play the machine because of 
the position of the merchandise in it, that is to say, the mer¬ 
chandise was so placed that there were no surfaces that 
could be gripped by the claw. Upon determining to play a 
certain machine, witness testified that he would clamp his 
device onto the handle and then adjust the crane in the de¬ 
sired direction and then place a nickel in the slot and start 
the machine to work; that in adjusting the crane he gave 
attention to the movement of the boom from right to left 
as well as the needle point on the indicator in the rear of the 
machine; that from his experience he could, with a fair de¬ 
gree of accuracy, aim the bucket at the article which he de¬ 
sired to get; that after the machine began to operate me¬ 
chanically and the claw would take hold of an article and 
raise it to a certain position and the crane itself would 
begin to raise to another position, he used the device to spin 
the handle for the purpose of rushing the article over into 
the pit, 4 4 much faster than the crane would have done, 
31 itself.’’ Witness testified that he does not play at 
all without spinning the handle because he figured he 
didn’t have the chance he had with his handle. Witness 
testified that he observed people who played without spin¬ 
ning the handle and that 44 they did not get but very little.” 
Witness further testified that he observed other people 
using other methods, such as a string, for the purpose of 
spinning the handle and that they likewise were very suc¬ 
cessful ; that on several occasions objection has been made 
to witness using his crank-handle but that he was neverthe¬ 
less permitted to use it; that witness has seen proprietors 
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of stores stop other individuals from the use of various 
methods to spin the handle. Witness further testified that 
several days prior to this trial he played one machine one 
hundred times attaching his crank to the locator-handle; 
that he selected some object at which to play and thi claw 
picked it up several times but would drop it back info the 
candy; and that during this period of play he was success¬ 
ful in getting one clock over the chute; that he tri^d for 
other objects but the claw would not take hold of them; 
that he could land the claw on the spot that he knew from 
experience to be a good one for gripping merchandise, but 
it seemed like the claw ‘‘would skid right off,” and bn the 
same day witness played about eight other machiries an 
aggregate of one hundred times, again using the clamp; 
that he observed he had no trouble aiming the claw at the 
object sought and he would have the claw around the object 
but “it had a tendency just to slip right off;” that it took 
approximately twenty-five of the latter one hundred plays 
to get a clock out of the machine, the claw at various! times 
getting hold of the clock and picking it up but not bringing 
it completely into the chute. Witness further testified that 
there is a certain point, on the downward movement of the 
boom, when the locator-handle becomes locked and during 
this period the manipulation of the handle would have no 
effect upon the machine; that it remains locked unjtil the 
boom lifts the bucket back to a certain point and then begins 
to raise itself; that it is at that point that the player can 
again control the boom and when witness would spin 
32 the handle by the use of his clamp. Thereupon, in 
order to make this explanation clear to the coprt and 
jury, demonstration of the operation of the machine was 
made which showed, when the machine began to operate, the 
following: First, the boom moved forward; secondly, the 
claw dropped down; thirdly, the claw came back upward; 
fourthly, the boom moved backward; fifthly, the bucket or 
claw, over the chute, dropped and opened; that just about 
the time the second operation took place, namely, the fall¬ 
ing movement of the bucket, the locking of the ratchet stop 
occurred and continued locked until just about the tijne the 
fourth movement was about to begin, namely, the backward 
movement of the boom; that, during the period that t|ie ma- 
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chine was locked, the spinning of the handle could impart no 
effect whatsoever to the claw or boom. 

Upon cross-examination, witness testified that he ob¬ 
served people getting merchandise out of the machines; 
that the longer he played, the more skillful and adroit he 
became in the operation of the machines. Witness further 
testified that he has gotten articles out of the corners of the 
machines by imparting a swing to the claw through the lo¬ 
cator-handle and boom as the machine starts off and before 
it gets to the locking point; but that in imparting this swing 
to the claw, sometimes he has been trying for one object and 
he would get something that he was not trying for. 

Thereupon, there was called as a witness on behalf of the 
defendant Herman W. Lucas who testified that he is a 
salesman with offices in the Barr Building and that he has 
been playing claw machines of the type involved in this 
case over a period of eighteen months; that during that 
time he had taken out the machines about $1200.00 in mer¬ 
chandise which he had sold back to the operator, and had 
put in about $800.00 of his own money. Witness further 
testified that in the playing of iron claw machines, he used 
such skill as he developed in the course of playing them, 
consisting of determining first what is apparently a good 
play and what is not and as to whether it is within 
33 reach of the claw; that there are some set-ups that 
he would not play “ because apparently there was 
nothing to be had except at a very expensive price;” that 
in determining to play a certain machine, witness would 
aim the boom for the object, then turn the indicator to the 
proper position and then start the machine operating; that, 
in the event that the claw grasps the merchandise, witness 
gets all set to spin the handle by the use of his bare hands 
and “as soon as that ratchet releases the dowel pin then I 
start spinning this handle with my hand, a down stroke with 
my left hand and just as I get to the bottom of that, up with 
my right, then down with my left.” Witness further testi¬ 
fied that without spinning the handle at that point, the claw 
will not drag the merchandise into the chute and that nearly 
all the merchandise that he has gotten out of the machines 
has been due to spinning the handle. Witness further tes¬ 
tified that he has observed many people playing claw ma¬ 
chines in the City of Washington, and that usually experi- 
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enced players will spin the handle. Witness further testi¬ 
fied that he has gotten an article out of a machine on one 
attempt when he didn’t expect to get it; that on Another 
occasion, he played four nickels to get a clock and w^as aim¬ 
ing at a foot of the clock but the claw missed the fbot and 
caught onto the winder and thus lifted the clock out of the 
machine. Witness produced a 44 lapel watch” which lie said 
he had gotten from one of the machines at an expenditure 
of “anywhere from two dollars to twenty dollars Ion it;” 
that in attempting to have the claw pick up this watjch, wit¬ 
ness observed that the claw would “just slip off;” that after 
numerous attempts, he abandoned hope of gettijng this 
watch and started playing for a clock in the same machine, 
aiming the claw at the upper part of the clock; that the 
claw missed its grip there and slid down the face of 
34 the clock right onto the “lapel watch” and tqok hold 
of it and lifted the watch and the clock into the chute. 
Witness further testified that he recalls on occasions play¬ 
ing as much as fifteen dollars and getting nothing from the 
machines. Witness also testified that he recalled instances 
where he played a dollar or two before he finally gcjt a cer¬ 
tain clock that he was trying for; that in the successive at¬ 
tempts the claw would slip off the article or grip the article 
and raise it and let it fall; that when he found that the claw 
slipped off the article, he would make an adjustment for the 
purpose of bettering his chance of getting that article; that 
sometimes, as a result, he got the article he was peeking, 
but verv often he did not. 

On cross-examination witness testified that aftej- he be¬ 
came interested in the machines he became a little better 
1 in placing the claw where he wanted it. 

Thereupon, the defendant announced that he had closed 
his case. 

All of the evidence of the witnesses, De Groot, Blick, 
Grossman, Grooms, and Lucas, regarding their playing of 
the machines and what they observed others doing at vari¬ 
ous times was admitted over the objection of the plaintiff 
to which exceptions was duly noted. 

Thereupon, the plaintiff ordered the following rebuttal 
evidence, calling as a witness Elwood Murray Wilson who 
testified that he is a musician and has lived in the District 
of Columbia all of his life; that he has been operating claw 
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machines over a period of two years. He thereupon de¬ 
scribed the manner in which he played the machines. He 
testified that he would pick out the particular piece of mer¬ 
chandise he was trying to get, how he would set the claw by 
adjusting the boom, and he described in detail the manner 
in which he attempted to operate the machine. He further 
testified that he had watched others operate the machines 
and that, by watching others, he was able to learn, and 
that, as a result of what he learned and from his own ex¬ 
perience, he became more skillful in the operation of 
35 the machine. He further testified that in his opera¬ 
tion, he got as much or more merchandise in value 
than the amount of money he put into the machine. He also 
testified that in watching others operate the machines, some 
were more skillful than others. 

On cross-examination witness testified that he had ob¬ 
served people playing, who did not get as much out of the 
machines as they put in; that witness would not play a 
machine unless he lined it up, that is, if previous players 
had so disturbed the articles in the machine that there were 
“too many of those articles in the wav there, why, usuallv 
it is not very well to play the machine;” that, however, he 
has seen other people play under those circumstances, even 
getting things out that witness thought would not come out 
very easily and that he would not have attempted to take 
out; that witness has failed to get things out of the machines 
that he thought he could get out. Witness described to the 
jury the method of operating the machine with reference to 
different types of merchandise which was in the machine 
produced in court. He described in detail just how he op¬ 
erated the machine for the purpose of getting dif-different 
types of articles out, describing how he adjusted the boom 
with reference to the front and rear, depending, as he stated, 
upon the article and its position. Witness further testified 
to imparting a swinging motion to the claw by the locator- 
handle while the machine was operating mechanically, but 
also testified that there comes a point in the downward 
movement of the boom when one can no longer impart a 
swinging motion to the claw and from that point on, one 
does not have any control over the claw at all except the 
position that has been set, either rear or front or center. 
Witness further testified that about half the times he plays 
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he spins the handle at a point after the claw has gotten hold 
of the article and just as the boom starts on its backward 
position; that he must wait until that time because he does 
not think he could spin it before. 

On re-direct examination the witness operated the ma¬ 
chine in open court, selecting in advance a clock winch he 
was trying to remove. He adjusted the machine and 
36 on the first attempt was unsuccessful; he readjusted 
the machine and again was unsuccessful; he adjusted 
the machine a third time and successfully removed the clock. 
Witness further testified that in his experience he has al¬ 
ways been able to get any clock that he attempted to go 
after and never required more than forty plays td do so, 
and that he could generally estimate in advance, according 
to the position of the article, how many plays it would take 
him to get it out. Witness further testified that he learned 
by experience and became more skillful the more he played. 

Thereupon there was called as a witness for the plaintiff 
John Lloyd Lewis who testified that he was employed doing 
clerical work in the District of Columbia for twelve years, 
and that he had been operating claw machines identical with 
the one in evidence for approximately three years; that 
the longer he operated them the more skillful he became. 
He described how, in operating the machine, he selected the 
article which he was attempting to get out, how he Adjusted 
the boom and claw to the position he wanted them, and how 
each operation guided him in the next operation in the 
event the first one was not successful, and that in his ex- 
perience he had been successful in removing articles from 
practically all parts of the machine. j 

Upon cross-examination witness testified that he had seen 
merchandise arranged in the machine in such a position 
that certain articles could not be removed; that he had at- 
tempted sometimes to get these articles, but when fjhe claw 
did not fall right, he would give up; that he has ifaade as 
many as 45 plays to get an article, and also he hhs spent 
as much as one dollar and a half in an effort to get ah article 
and then abandoned the attempt; that in these unsuccessful 
attempts sometimes the claw would grip on the article and 
would pull the article up and then slip off; that he lias also 
observed that sometimes the claw would fall off one side 
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of an article and other times the other side. Witness testi¬ 
fied that he does not use a crank-handle or a string but 
that he does spin the handle when the claw gets hold 
37 of an object; that sometimes the claw will grip an 
object in such a way that spinning is unnecessary but 
if the claw should grip a clock on one end “where the clock 
drags over the other merchandise in the machine, then it is 
better to spin because you are surer that way than if you 
let the claw come off itself;’’ that if witness did not spin 
the handle when the grips of the claw were such that his 
experience told him he should have spun, “sometimes the 
clock would come all the wav out. Other times the clock 
will be pulled up and then settle back in its original position 
or either lay on top of the other merchandise.” Witness 
further testified that in spinning the handle, he is trying to 
shorten the swing of the claw, in other words, the “claw 
comes up and goes down on a lever on the inside and if you 
spin that, naturally you are * * keeping the tension on that 
cord all the time that that claw is coming up;” that the ten¬ 
sion on the cord keeps the cord from stretching back out 
again; that witness has found few cords that will stretch 
back out, and when they do stretch back out, the claw “just 
lays the object on top or either it settles back in its original 
position;” witness further stating: “If you can keep a ten¬ 
sion against that claw either that way, or right or left, 
rather, you can accomplish more that way than you can by 
simply letting the claw come up and fall in.” Witness fur¬ 
ther testified that there is a point in the operation of the 
machine at which he could not impart any movement to the 
boom or the claw by spinning the handle, the handle being 
locked at a poiiit on the downward movement of the claw 
and remaining locked until after the upward movement of 
the claw. 

On re-direct examination witness testified that he had seen 
other players operate the machine, some with more skill 
than others; that he had seen others attempt to remove ar¬ 
ticles and fail, which he in turn removed after thev had 
finished. 

On re-cross-examination witneses testified that, even 
when the locator-handle was in its locked condition and the 
claw was directly over an article, by the use of the locator 
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handle, he would impart a slight swing to the claw 

38 but that sometimes such swing would take the claw 
1 away from the article and that he could not control 
that swing. Upon being called upon to demonstrate this 
maneuver to the jury, witness attempted to accomplish it on 
i the machine in court but, after an effort, said that hb could 
not do it on that machine. 

Thereupon, there was called as a witness for the plaintiff 
Lester E. Winfree who testified that he is a clerkj in the 
Southern Drug Store and that he had operated claw ma¬ 
chines similar to the one in evidence, and had observed others 
operating them; that some of the people who operaie them 
are more skillful than others; that he had seen so many 
people play them in the store in which he worked that he 
knew how to get various articles out; that in pperat- 

39 ing the machine he would observe the machine and 
the various articles in it for the purpose of deter- 

ming what articles he could remove, depending on tljeir po¬ 
sition; and that the longer he played, the more skinful he 
became. He thereupon described how he would Operate 
the machine, setting the boom, and locating the claW in an 
effort to get an article. Witness further testified that he 
had noticed, according to his judgment and skill, some per¬ 
sons, operating a machine, causing an article to be placed 
in a position where they couldn’t get it but where witness 
could get it. 

Upon cross-examination witness testified that, after a 
series of attempts, he could get a clock out of the ihachine 
regardless of its original position in the machine, Put that 
he has abandoned attempts to get a clock when its face was 
upward because he couldn’t bring it back to the proper po¬ 
sition; that witness has seen a player get a clock put for 
two nickels that witness thought he could not get but be¬ 
cause that player was a more scientific player than Witness 
was. 

Thereupon there was called as a witness for the plaintiff 
Francis Thompson who testified that he is employed as a 
clerk in a cigar store in the District of Columbia; that he 
has played claw machines in the District of Columbia for a 
period of more than a year. Witness explained ho\j he set 
the machine for playing; and testified that he is able now 
to play the machine better than when he first starred, at- 
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tributing this to skill and practice; that he has gotten good 
results, having gotten more out than he had put in; that he 
has gotten as many as seven clocks out of machines in a 
single day; that he only plays for clocks; that if he was 
playing for a clock and missed the article, he would re¬ 
adjust the machine to compensate and allow for the dif¬ 
ference. 

On cross-examination witness testified that there was one 
occasion when he was aiming at a clock and he got some 
other article instead; that the most witness ever spent in 
order to get anv clock was fiftv-five cents. 

Thereupon there was called as a witness for the 
40 plaintiff Raymond Waller who testified that he was 
employed as an electrician at Keith’s theatre for 
thirty years; that he has played claw machines in the Dis¬ 
trict of Columbia for more than a year and he thereupon 
described in detail how he operated the machines and how 
he set the boom in an effort to have the claw extract various 
pieces of merchandise; that the longer he played claw ma¬ 
chines, the better results he obtained. 

On cross-examination witness testified that he had ob¬ 
served players causing the claw to swing but he did not 
“know’ whether they w r ere very successful. They were just 
taking a chance on w’here it was going to drop then. ’ ’ Wit¬ 
ness further testified that sometimes the articles are so 
situated in the machines that a player cannot get them out; 
that he had learned from experience this situation; that 
w’hen witness has observed articles so arranged he has also 
observed other people play for them and, while they could 
not get the articles, their attempts so rearranged the ar¬ 
ticles that other players have come along and gotten such 
articles out. Thereupon the following occurred: 

“Q. Now 7 , w’lien the boom comes forward and practically 
stops coming forw’ard itself, the handle locks, doesn’t it? 
A. Yes, sir. 

“Q. And isn’t it a fact that that handle remains locked 
until the boom starts back on its trip? A. Yes, sir. 

“Q. In between there you cannot sway the boom from 
one w’ay to the other, can you? A. You cannot make it 
sway a whole lot, but you still have a certain amount of 
play, because it is grooved in the walls of it, to play up and 
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down and out to—well, you might get a quarter of an inch 
play in it. 

“Q. You might get a quarter of an inch play? 4* Yes, 
sir. ! 

“Q. Has that play been enough for you to get ar- 

41 tides out? A. Sometimes it has helped, yes. 

“Q. Sometimes it has helped? A. Sometimes I 
have missed it entirelv. j 

“Q. You have missed things on account of tha|t? In 
other words, if you had left it alone, you would have prob¬ 
ably lifted the thing out, is that it? A. In all probability, 
yes. j 

“Q. So that you cannot be certain, even when you give it 
that final twist, that you are going to be successful? j A. No, 
sir, not certain. i 

6 *Q. And that has been your experience about that, hasn ’t 
it? A. Yes, sir.” j 

Thereupon there was called as a witness for the plaintiff 
Thomas J. Long who testified that he was in the real estate 
business in the District of Columbia where he hajs lived 
for forty-five years; that he played claw machines ever 
since they had been in the District of Columbia. Witness 
thereupon described the manner in which he placed and 
testified as to how he set the claw and regulated thb boom. 
Witness further testified that he is more skillful npw than 
when he first started; that witness has been able to get 
articles out of machines where other persons were! unsuc¬ 
cessful and, on the other hand, other persons have bien suc¬ 
cessful where he has failed to get articles. Witness further 
testified that, from his experience, the most favorable time 
for playing a claw machine is directly after the ikiachine 
has been “dressed”, that is, when the owner of the ijnachine 
has finished placing articles therein. 

Upon cross-examination witness testified that it pas been 
his experience that, immediately before the claws j tighten 
upon an article, he can, by turning the locator-handle, im¬ 
part some slight movement to the claw, but that thqre is no 
assurance that such action would result in the claw, getting 
the article out of the machine. Witness further testified 
that sometimes he spins the handle for the purpose 

42 of getting articles out of the machine, while other 
times he does not; that it has been his experience 
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that sometimes it is not necessary to spin, while in other 
instances an article would not come out without spinning; 
that witness has observed a number of people who play 
without spinning the handle, particularly those who have 
not played very much, but that the majority of the more 
experienced players spin the handle and get better results 
by spinning the handle than those who do not. "Witness 
further testified that he believed he had seen instances 
where the claw missed the article sought, or slipped off the 
article he was trying to get and caught another article and 
drew it out; that he has seen an article slip out of a claw 
when the claw was traveling toward the chute; that he has 
seen an article knocked out of the claw by being struck 
against other obstacles; that he has seen a claw grip onto 
an article and slide off it; and that he has seen a claw start 
to drag an article out of the candy and slide off the article. 
Witness further testified that he had observed articles 
placed around the semi-circular chute as barriers, that is, 
for the purpose of offering some resistance to the claw 
and the article which the claw is carrying toward the chute; 
that that is the purpose of spinning the handle, that is, the 
spinning imparts speed and an upward circular motion to 
the claw, thus swinging it around into the chute with its 
article; that even when he employed the spin, he has seen 
the barrier knock an article out of the claw; that at various 
times he has been able to extract articles constituting the 
barrier so as to open the way for future playing. Witness 
further testified that in some machines he has been able to 
make the claw reach into the four corners while in other 
machines he has not been able to accomplish this, that is, 
the scope of the claw varies in different machines. Witness 
testified that he has had experiences where he has played 
as many as ten times for an article and abandoned the at¬ 
tempt and someone would follow him and get the article 
in a single play. Thereupon the following occurred: 

“Q. Well, have you ever made two successive plays, 
without making an adjustment on the second play? 
43 A. I would say positively— I guess I have, that is, 
without disturbing the set-up, that is— 

“Q. Now, is it your best recollection that on that second 
play— A. You know, sometimes this would happen, as I 
say, you could play for an article, without—set your crane, 
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and the claws may have a sort of tendency, in coming down, 
to turn a little bit, and, just as it reaches the article, one of 
the claws may hit the side of it, which would throw! it off 
slightly. The next play, the claw may come down without 
that movement, and fall exactly where you figured on! That 
has happened. 

“Q. You have had that experience? A. If that i$ wrhat 
you are bringing out. 

“Q• That is it, and that did not involve any locator ad¬ 
justment on the second play? A. No.” 

Witness was shown a small clock lving in the rear! of the 
machine in court and was asked whether, in adjusting the 
claw for that play, he would set the indicator at fropt, cen¬ 
ter, or rear, to which witness replied that he did not think 
it would make “a whole lot of difference” because the 
base of the crane, described as a “collar” acts as a stop 
itself, and when it so acts the indicator is unimportant, and 
that whether the indicator, on this play, w'as qet for 
44 front” or for “rear”, the boom would stop in exactly the 
same position. Witness further testified that on sdme oc¬ 
casions, before starting the machine to work mechanically, 
witness would impart a swing to the claw for the purpose 
of having the clawr go into the corner but that he could not 
be positive of the result, that is, sometimes the claw" w'ould 
hit the mark and sometimes it w’ould miss. 

Thereupon there w*as called as a witness for the plaintiff 
Max Goodman who testified that he w^as the o\dner of 
44 eleven claw machines which had been in operation in 
the District of Columbia for a considerable period 
of time; and that he wrould estimate that there ar<£ about 
one hundred claw T machines in operation in the District of 
Columbia. Witness further testified that his arrangement 
with the proprietor of the store in which he installed his 
machines w’as that 25% of the gross receipts of a machine 
would go to the proprietor; that there was a practice to re¬ 
deem merchandise in cash from players at something less 
than the wholesale price, for instance, a clock whosd whole¬ 
sale price was $1.90 w r ould be redeemed for $1.50. Witness 
further testified that his gross share of 75% amounted to 
somewhere betwreen $1200.00 and $1500.00 per week; and 
that his net profit was 15 or 20% of the gross. 
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Thereupon there was called as a witness for the plaintiff 
Michael Edlow who testified that he was engaged in the 
business of operating twenty claw machines in the District 
of Columbia. He testified as to the amount of merchandise 
that he had placed in the machines, the amount of mer¬ 
chandise that had been taken out, and the amount of profits 
he had made thereon, and that his profits amounted to ap¬ 
proximately 33 1/3% on the merchandise that had been han¬ 
dled through the machines. 

In conclusion 6f this testimony, counsel for the defendant 
moved the court to direct a verdict for the defendant upon 
the ground that the evidence was such that a reasonable 
. man must reach the conclusion that the machines are gam¬ 
bling devices either, in that chance dominates when anyone 
plays, or because they are operated and played as games 
of chance by a substantial number of people, being adapted, 
devised, and designed for that purpose. The court sus¬ 
tained this motion, (to which the plaintiff then and there 
excepted) using the following language: 

“Gentlemen, since we concluded the argument, the other 
day, I have speilt most of my time studying your case. I 
have read the record again, and all of the authorities, I 
think, that you have cited, and some others. 

“I find the law is that, as you gentlemen both seemed to 
think, in the first instance, that this is the sort of case in 
which a motion for a directed verdict may be made by each 
side, and that the usual rule applies. 

45 “I think the evidence is clear that a substantial 
number of players do attempt to play, after setting 
the target and depositing the coin, without doing anything 
else. When the game is played in that way, there are 
chances that the claw may not strike the article aimed at, 
that if it does strike the article, it may not grip the article, 
or, having gripped the article, that it may slip off, without 
in any way moving the article, or that, if it does lift the 
article, the article may drop off before reaching the chute, 
or may be knocked off by some other articles in the way. 

“When the game is so played, I think any reasonable 
man must reach the conclusion that chance is the dominat¬ 
ing element, and I do not think, there, it is very material 
what shade of meaning you give to the word ‘dominating’. 
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I think chance is present in every play, and that it is the 
prevailing and controlling element. 

4 ‘When the machine is operated in this way, it is opprated 
in accordance^ with such instructions or information as ap¬ 
pears on the machine, itself, and I think it is clear tljat the 
machine is adapted to be played in this way, as that word 
is used in Section 865 of the Code. When the machinb is so 
played, it seems to me that the game is one of chance^ and I 
think that requires me to grant the motion for the directed 
verdict, and that will be done, when the jury returns to¬ 
morrow. ’ ’ 


The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the plaintiff. ! 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court and because the matters and [things 
hereinbefore recited are not matters of record, in oij-der to 
make the same a part of the record herein, which is hereby 
ordered, so that the plaintiff may have her case reviewed on 
appeal, the plaintiff, by her attorneys moves the cburt to 
sign and seal this, her Bill of Exceptions, to have thq same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the court; and thereupon the plaintiff tenders 
this, her Bill of Exceptions, and requests the court to sign 
and seal the same, which is accordingly done, now for then, 
this 4th day of May, 1937. j 
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JESSE C. ADKINS 

Justice. 

Approved: 

WHELAN & O’CONNELL 
By HARKY T. WHELAN 
Of counsel for plaintiff. 

J. J. WILSON 
Asst . U. S. Atty DC 
Of counsel for defendant. 
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The foregoing is filed by the defendant in lieu of filing 
amendments to the Bill of Exceptions heretofore filed here¬ 
in bv the plaintiff. 

J J WILSON 

1 Asst U S Atty DC 

Atty for Defeyulant 

Endorsed on cover: No. 6966. Freda Boosalis, Appel¬ 
lant, vs. Howard E. Crawford, Property Clerk, Metropoli¬ 
tan Police. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed May 7—1937 Moncure Burke, 
Clerk. 
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STATEMENT OF THE CASE 

| 

The appellant, Freda Boosalis, on the 10th day of 
April, 1936, was the owner of three “Novelty Mer¬ 
chantmen’ ’ machines, commonly called “claw” ma¬ 
chines. The method and manner in which thpse ma- 






chines operate is set out in detail in the printed record 
and for that reason will not be outlined here. These 
three machines, on the 10th day of April, 1936, were 
located in the Shoreham Drug Store at the corner of 
15th and H Streets, Northwest, where two of them 
were in operatiom On that date, Officer Blick, in com¬ 
pany with other officers went to the drug store “to 
play and watch and seize three claw machines there’’ 
(R. 14). After watching the machines in operation 
for a period of time the officers played two of the 
machines and thereupon seized them and turned them 
over to the Property Clerk of the Metropolitan Police 
Department. Thereafter, the appellant filed this suit 
in replevin to regain possession of the machines. The 
defendant filed a plea in which he set out that the 
machines were gambling devices and evil chattels and 
alleged that because they were evil chattels the police 
had a lawful right to summarily seize and confiscate 
them. It was stipulated by counsel that this case was 
to be a test case for the purpose of determining the 
legality of the operation of these so-called “claw” 
machines in the District of Columbia. It was further 
stipulated at the outset of the trial that the property 
was the property of the appellant and the only issue 
to be determined was whether or not they were such 
devices as came within the category of evil chattels 
that might be summarily seized and confiscated by the 
police. 

In support of the contention on behalf of the 
defendant below, the officers were permitted, over ob¬ 
jection, to testify that they had observed others operat¬ 
ing the machines and also the extent to which the oper¬ 
ators had been successful or unsuccessful in removing 
articles of merchandise from the machines. They were 
also permitted to testify as to their own operation of 
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the machine and similar machines, at various times 
and places. In addition to this other witnessed were 
called who had had more or less experience pi the 
operation of “claw” machines and these witnesses 
testified regarding their method of operating the ma¬ 
chine and also the amount of success they had in remov¬ 
ing articles, and detailed their method of operation 
which, according to their testimony, caused thenji to be 
more skillful than the average operator. 

A witness from the Bureau of Standards testified in 
detail as to the mechanical construction and operation 
of the machine. 

On behalf of the appellant a number of witnesses 
were called who also testified regarding the operation 
of the machines and testified regarding the skill they 
had acquired as a result of experience in the operation 
of the machines. All of the witnesses, both for the 
appellant and for the appellee, agreed that the more 
experienced the players were the more successful they 
were. 

When the testimony had been completed, the appellee 
moved the Court to direct a verdict for the defendant 


on the ground that the evidence was such that a 
reasonable man must reach the conclusion that the 
machines are gambling devices either in that chance 
dominates when anyone plays or because they are 
operated and played as games of chance by a substan¬ 
tial number of people, being adapted, devised and de¬ 
signed for that purpose. The Court sustained the mo¬ 
tion and used the following language: 


“Gentlemen, since we concluded the argument, 
the other day, I have spent most of my time study¬ 
ing your case. I have read the record again, and 
all of the authorities, I think, that you have cited, 
and some others. 
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“I find the law is that, as you gentlemen both 
seemed to think, in the first instance, that this is 
the sort of case in which a motion for a directed 
verdict mav be made bv each side, and that the 
usual rule applies. 

“I think the evidence is clear that a substantial 
number of players do attempt to play, after setting 
the target and depositing the coin, without doing 
anything else. When the game is played in that 
way, there are chances that the claw may not 
strike the article aimed at, that if it does strike 
the article, it may not grip the article, or, having 
gripped the article, that it may slip off, without in 
any way moving the article, or that, if it does lift 
the article, the article may drop off before reach¬ 
ing the chute, or may be knocked off by some other 
articles in the wav. 

“When the game is so played, I think any rea¬ 
sonable man must reach the conclusion that chance 
is the dominating element, and I do not think, 
there, it is very material what shade of mean¬ 
ing you give to the word ‘dominating’. I think 
chance is present in every play, and that it is the 
prevailing and controlling element. 

“When the machine is operated in this way, it 
is operated in accordance with such instructions 
or information as appears on the machine, itself, 
and I think it is clear that the machine is adapted 
to be played in this way, as that word is used in 
Section 865 of the Code. When the machine is so 
played, it seems to me that the game is one of 
chance, and I think that requires me to grant the 
motion for the directed verdict, and that will be 
done, when the jury returns tomorrow.” 

It is from this ruling that the appeal is taken. 

ASSIGNMENTS OF ERROR 

The questions to be decided are (1) whether or not 
the Court properly directed a verdict for the defendant 
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below; (2) whether the Court erred in admitting evi¬ 
dence over the objection of the appellant, aind (3) 
whether the Court erred in permitting witnesses to 
testify as to what they had seen others do at other 
times in other places, there being no evidence tp show 
what the conditions were, and no evidence to show 
to the jury under what conditions those operations 
took place. 

ARGUMENT 


Regarding the first point, the law is well settled that 
before a Court may direct a verdict the evidence upon 
the issues must be all on one side and/or sp over¬ 
whelmingly on one side as to leave no room tP doubt 
what the fact is. This Court, in Faucett v. Bergmann, 
et al., 57 App. D. C. 290, used the following lajnguage 
(292): | 

“At the same time it is well settled tpat the 
court may withdraw a case from the juijy alto¬ 
gether, and direct a verdict against plaintiff, 
where the evidence against him is undisputed, or 
of such conclusive character that the court; in the 
exercise of a sound judicial discretion, would be 
compelled to set aside a verdict returned in opposi¬ 
tion to it.” 


Was the evidence such in this case that the Court 
should have found that these machines were per se 
gaming devices? 

In 12 Riding Case Law , at page 716, we find the 
following statement as to what it a game of phance: 

j 

“A ‘game of chance’ is said to be such a game 
as is determined entirely or in part by lot pr mere 
luck, and in which judgment , practice , shill, and 
adroitness have honestly no office at ally or are 
thwarted by chance 
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And in the case of Wortham v. State, 59 Miss. 179, 
the Court used the following language: 

4 ‘It may be true that in the playing of all games 
there is, to a greater or less degree, an element of 
chance, in the sense that an unexpected result 
follows the peculiarly skillful or negligent act of 
the player, but this is not the chance which brings 
the game within the condemnation of the statute, 
for in such cases the chance, or, more properly, 
the accident, occurs occasionally, and is not in¬ 
herent in the game.” 

Again, in People ex rel. Healey v. Forbes, 62 Hun. 30, 
4 N. Y. Supp. 757, Learned, P. J., said: 

“The game of Billiards is one of skill, not of 
chance. ’ ’ 

However, in the same case Landon, J., said: 

“I do not think it is safe to say that billiards 
are not a game of chance, but of skill. That de¬ 
pends, in part, upon whether the players are 
experts or not. The terms ‘scratch’ or ‘fluke’ are 
of the nomeclature of the chances of the game.” 

Also, in 12 Ruling Case Law , at page 729, is the fol¬ 
lowing language: 

“There are so many kinds of slot machines, 
differing so much in construction and operation 
and used for such varied purposes, that it is diffi¬ 
cult to lay down any general rule fixing their 
status with reference to the question of gaming 
or gambling. A slot machine, it has been said, 
is not per se a gambling device, since it may be 
used or played upon for innocent purposes, and 
the courts cannot therefore take judicial notice 
that every slot machine is a gambling device, as 
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the use to which it is put must determine it^ char¬ 
acter.’ ’ i 


All witnesses who testified regarding their operation 
of the machine, both for plaintiff and defendant, testi¬ 
fied how they would play to set the claw in a ppsition 
where, in their judgment, they believed they would 
be best able to get an article; that if they missed the 
article on one occasion they could readjust the machine. 
True, they could not be successful every time. | There 
were a great many factors that might enter into a 
successful single operation. They all testified that 
it might be the size or shape of the article. Again, it 


might be its location or it might be the maimer in 
which it was placed in the machine. Practically all of 
the witnesses, testifying in regard to their operation, 
said that they were able in a great many instances 


to look at a machine without playing it and determine 
in advance what articles they believed they could 
remove and what articles they did not think they had 
a chance to remove. Admittedly, while the nlachines 
were all alike and their mechanical operation jwas the 
same, the manner in which the various merchandise was 
distributed in the machines was changed veify often 
so that there was no evidence to show that the 
same conditions existed at all times, but on the 
contrary the conditions varied all the time. There 
were a number of demonstrations made to the jury 
of the operation of the machine for the purpose of 
assisting them in determining whether or nbt these 


machines were gambling devices. Plaintiff Undoubt¬ 


edly made out a prima facie case and therb was a 
great deal of evidence on both sides tending to show 
that judgment and skill were essential to the successful 
operation of one of these machines, and for this reason 
that matter should have been submitted to the| jury. 

i 
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This Court, in the case of District of Columbia v. 
Gray, reported in 6 App. D. C., at page 314, and de¬ 
cided May 8, 1895, used this language (320): 


“The plaintiff undoubtedly proved a prima facie 
case of negligence on the part of the defendant— 
a case that, in the absence of any proof by the 
defendant, would have justified a verdict by the 
jury. If the defendant has overcome that case, 
as it claims to have done, by vastly preponderating 
testimony, by testimony amounting to mathe¬ 
matical demonstration, according to the contention 
of counsel, it is not proper even then for the court 
peremptorily to instruct the jury to return a ver¬ 
dict for the defendant. In the case of Warthen v. 
Hammond , 5 App. D. C. 167, decided last January, 
we had occasion to state what we regarded as the 
proper rule in such cases. There we said: 

“ ‘It may be laid down as a general rule, subject 
perhaps to some exceptions or qualifications, that 
when the plaintiff has adduced testimony fairly 
tending to prove a prima facie case in his favor, 
and which, in the absence of testimony on behalf 
of the defendant would entitle him to solicit a 
verdict from the jury, the court may not withdraw 
his case from the consideration of the jury, no 
matter what the testimony for the defendant 
may be.’ ” 


See also: 


Shinn v. Evans, 37 App. D. C. 304; 

Sprow v. Staples, 38 App. D. C. 219; 
Chesapeake Beach By. Co. v. Brez. 39 App. 
D. C. 58; 

Gloria v. Wash. So. By., 30 App. D. C. 559; 
Gunning v. Cooley, 281 IJ. S. 90. 
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It is for these reasons that this appellant says 
that the Court erred in directing the verdict. 

In support of the Government’s case, over tjie ob¬ 
jection of the plaintiff below, Officers DeGroot and 
Blick were permitted to testify that when they entered 
the drug store prior to seizing the machines they ob¬ 
served other parties playing the machines and testified 
that these people were unable to extract any mer¬ 
chandise from the machines; they were also permitted, 
over objection, to testify regarding the results they 
themselves obtained at the same time. It is contended 
on behalf of this appellant that this was error for the 
reason that the jury obviously was not in a position 
to observe the conditions that existed at that; time; 
they did not see the machine, they did not see tie con¬ 
dition of the machine, and there was no way of telling 
whether or not the various parties operating tie ma¬ 
chine were making an honest effort to obta|in the 
merchandise. 

In 10 Ruling Case Law , at page 937 , is found the 
following statement: 

“ Evidence of transactions with which the party 
against whom it is offered is not connected is not 
admissible. Res inter alios acta have fronii early 
times been deemed incompetent evidence. In an 
action to recover damages from a principal for the 
tort of his agent, the rights and interests! of the 
principal and agent are not identical, and therefore 
transactions between the agent and still Another 
person are res inter alios acta, and inadmissible 
in a suit against the principal for the tort! of the 
agent. Again, the commission of an act charged 
against a person may not be proved by showing 
a like previous act to have been committed by the 
same person. This rule excludes all evidence of 
collateral facts, or those which are incaphble of 
affording any reasonable presumption or inference 




as to the principal fact or mater in dispute; and 
the reason is, that such evidence tends to draw 
away the minds of the jurors from the point at 
issue, and to excite prejudice, and mislead them, 
and moreover, the adverse party, having had no 
notice of such a course of evidence, is not prepared 
to rebut it.” 

In the case of Diamond Rubber Co. v. Harryman, 41 
Colo. 415, which was a case wherein the defendant was 
sued for negligence in that the plaintiff had tripped 
over an obstruction in the sidewalk, the Court per¬ 
mitted the plaintiff to show that at other times other 
people had tripped over the same obstruction. In ruling 
that this testimony was inadmissible, the Court said: 


“If the fact others tripped upon the obstruction 
could be shown for the purpose of establishing 
negligence then there would necessarily be as many 
distinct issues injected into the case as there were 
persons called as witnesses who had passed over 
the sidewalk in the vicinity of the goose neck. The 
care they had exercised and the conditions under 
which they had tripped would be a subject of in¬ 
quiry. If such evidence was admissible then it 
would be proper to show that persons had passed 
along the sidewalk and had not tripped upon the 
obstruction; and again the care they had exercised 
and the conditions under which they had passed 
by the goose neck could be gone into, and thus the 
case would be confused by a great number of col¬ 
lateral issues, which would not aid in the deter¬ 
mination whether or not the obstruction was dan¬ 
gerous. Evidence of collateral facts which are 
incapable of aiding in the determination of the 
main fact in dispute should be excluded because 
such evidence tends to draw the minds of the 
jurors from the main fact in issue and to excite, 
prejudice, mislead and confuse them.” 
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In 10 Ruling Case Law, at page 942, we find the 

statement: j 

I 

4 4 The general rule excludes evidence of collateral 
issues, and within this principle proof that a cer¬ 
tain condition of affairs obtained at a particular 
time may not be made by evidence that such Condi¬ 
tion existed at another and different time.” 
Rumpel v. Oregon Short Line , etc,, R. Co., 4 Idaho 
13, 35 Pac. 700, 22 L. R. A. 725. 

i 

CONCLUSION 

i 

For these reasons it is respectfully submitted that 
the ruling of the Court below in directing a verdibt for 
the defendant should be reversed and the case re¬ 
manded for a new trial. 

i 

Respectfully submitted, 

Harry T. Whelan, 

7 

Wm B. O’Connell, j 

Wm. A. Gallagher, 

Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1937 


No. 6966 j 

i 

Freda Boosalis, appellant 

v. j 

Howard E. Crawford, Property Clerk, Metropol¬ 
itan Police 


i 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a judgment entered in 
the lower court (R. 6) upon a directed verdici for 
the appellee (defendant below) (R. 5). 

The appellant filed a replevin suit below tO re¬ 
cover from the appellee, as property clerk of the 
Metropolitan Police Department, three “ Mer¬ 
chantman” vending machines owned by her (R. 1). 
The appellee filed his plea alleging that the ma¬ 
chines (commonly called iron claw machines) Iwere 
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gambling devices and evil chattels, and were being 
operated as such in the District of Columbia, and 
as such they were lawfully seized by the police and 
delivered to appellee as the custodian of property 
so seized. The plea concluded by alleging that for 
these reasons the police had the right summarily 
to seize and to confiscate these machines, and, there¬ 
fore, the appellant could not recover possession 
thereof (R. 4). Issue was joined on this plea (R. 
5), and the case was tried by both sides upon the 
understanding that it would be a test case in re¬ 
spect of the legality of iron claw machines in the 
District of Columbia (R. 9). 

Counsel stipulated that any evidence touching 
upon the playing and operation of any iron claw 
machine in the District of Columbia would be ad¬ 
missible in this proceeding, provided that such evi¬ 
dence would l)e competent and proper if it per¬ 
tained to any one of the three machines that were 
seized ( R . 9-10). 

At the beginning of the trial below, appellant 
made out a prirna facie case upon the stipulation 
of counsel that the three machines belonged to ap¬ 
pellant and were seized by the police on April 10, 
1936. One of the machines was thereupon intro¬ 
duced in evidence and set up for operation in the 
courtroom (R. 9). A picture of such machine ap¬ 
pears at page 11 of the Record. Testimony of six 
witnesses was then received on behalf of the ap¬ 
pellee in support of his plea, and appellant there- 
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after offered rebuttal evidence in the form of 
eight witnesses. j 

EVIDENCE, MOTION, AND RULING 

The evidence adduced below touched upon the 
appearance of the machine, the placing of articles 
of merchandise therein, the playing of the machine, 
the mechanical operation thereof, and the arrange¬ 
ment between storekeepers and the owners. 

The machine offers a player the chance, for five 
cents, of obtaining an article of merchandise ap¬ 
pearing therein and generally worth many tines 
five cents. 

The glass-enclosed compartment is described as 
follows: Small candy beads about the size of beans 
are placed on the surface of this compartment for 
a height of several inches or up to a black horizon¬ 
tal line that may be seen in the picture. This line 
is painted around metal shaped in the form of the 
stern of a freight boat. The so-called stern extends 
out into the compartment. What appears t6 be 
deck superstructure is merely a picture paifited 
upon the back of the machine (R. 11). The owner 
may unlock one of the glass sides for the purpose 
of installing or rearranging merchandise. Alarm 

I 

clocks, flashlights, cigarette lighters, cameras, bill- 

I 

folds, electric razors (R. 17, 25,29) and other simi¬ 
lar standard type merchandise are embedded in 
various positions in the candy over the entire flay¬ 
ing surface. Some of the articles are also placed 
perpendicularly around the stern, thus having the 
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effect of increasing its height (R. 15, 23, 36). Ac¬ 
tually, this stern is the chute through which mer¬ 
chandise, successfully caught by the claw, is passed 
on to the player. The crane is a miniature of a real 
one, consisting of a vertical mast and a boom hinged 
to the base of the mast. The boom is directly con¬ 
trolled by a chain hooked to its center and passing 
through the mast. At the top of the boom are two 
pullies over which travel two cords which, in the 
picture, hold and control the three-pronged claw at 
one end and pass through the mast at the other. 
The claw is the means of removing merchandise 
from the case (R. 11). 

Below the glass compartment, in the front of the 

machine, are three items of interest. To the left 

is the slot in ^hich a nickel mav be inserted. After 

•/ 

such insertion, the player pushes the slot “in” 
for the purpose of tripping a switch that causes 
the machine to operate electrically. To the right 
is the locator-handle or wheel which the player 
turns for the purpose of aiming or setting the claw 
(R. 11, 15). In the center marked “Pull” is a 
small door which may be opened by the player and 
which leads into a compartment directly below the 
chute. It is into this place that the merchandise 
falls and may be recovered manually by the player 
(R. 17). 

In the base of the machine is a compartment in 
which the owner installs about a thousand pounds 
of pig iron which, together with the fact that the 
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machine is bolted to the wall, is for the purpose of 
preventing a player from shaking the box (lj{. 13). 

In the extreme right rear of the glass-epclosed 
section is a small instrument panel installed! verti¬ 
cally at approximately the candy level (E. 11), 
painted across the upper portion of which alre the 
words “rear,” “center,” and “front.” A needle 
indicator passes in a horizontal line from die left 
side of the panel (marked “rear”) to the rigljit side 
(marked “front”) and back again (R. 13,19). On 
this panel are printed the following directions: 

Turn the locator-wheel on the front!of the 
machine until the crane faces desired object. 
Arrow indicates where the bucket will drop 
down, front, center, or rear. First sfet ma¬ 
chine, then deposit coin, and the machine 
will operate automatically (R. 15). 

There were about 100 of these machines jin op¬ 
eration in the District of Columbia, owned ^y va¬ 
rious individuals (R. 37). One man owned jeleven 
(R. 37) and another owned twenty (R. 38). j They 
were installed in drug stores and similar places 
upon an arrangement whereby the proprietor re¬ 
ceived 25 per centum of the gross receipts of |a ma¬ 
chine, and the owner the balance. The owner sup¬ 
plied the merchandise and it was his duty tb keep 
the machine well-stocked. The owner of eleven 
machines testified that his gross share of 75 per 
centum amounted to somewhere between $1,200 
and $1,500 per week (R. 37). The practice Existed 
of redeeming merchandise in cash from players at 
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something less than the wholesale price; for in¬ 
stance, a clock wholesaling for $1.90 would be re¬ 
deemed for $1.50 cash (R. 37). 

In playing the machine according to directions, 
a player would set the claw by turning the locator- 
handle either clockwise or counterclockwise 
(R. 15). Before the machine begins to operate me¬ 
chanically, the claw is suspended several inches 
above the chute, the boom being nearly vertical. 
Two things are accomplished upon each turn of 
the handle. The crane, with claw apparatus at¬ 
tached, moves upon its vertical axis from right to 
left, or left to right, as intended, and at the same 
time, the indicator-needle moves from one point to 
another on the panel hereinbefore described. So 
far as general direction is concerned, the claw is 
aimed by the player’s eye. The indicator is for the 
purpose of telling the player whether the claw will 
fall to the rear, center, or front of the playing field. 
Hence, as the player is aiming the claw by his eye 
and the handle, at the same time he is disturbing 
the adjustment for rear, center, or front fall of 
the claw; or Conversely, as he is setting the indi¬ 
cator for rear* center, or front, he is also moving 
the crane on its axis from one side to another, as a 
result of which the boom is caused to travel in an 
angular, zig-zag direction from front to rear and 
rear to front (R. 19, 20). 

When the player is ready, he pushes the slot 
“in” and the machine works mechanically. Five 
operations are observed. First, the boom moves 
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outward to a certain point, bringing the claw ivith 
it, and increasing the arc of the angle made bv[ the 
perpendicular mast and the boom. Secondly, upon 
the cessation of this outward movement, the ^law 
moves downward and upon the merchandise^ its 
prongs being open. Thirdly, the claw moves up¬ 
ward (its prongs closing at the same time), this 
movement stopping at the point where its down¬ 
ward movement began. It is during this step that 
the claw grasps and lifts an article in the box; (R. 
15, 25, 26). Fourthly, the boom moves backward 
to its original position. Fifthly, the claw is low¬ 
ered slightly and opens, depositing in the chute; any 
articles that it may have grasped (R. 19, 20). 

Under the glass compartment is installed thje re¬ 
mainder of the mechanism. When the electric 
switch is tripped, a small motor is started which, 
through a worm wheel, drives a shaft on which 
there are three cams which operate three arms. 
Two of these arms control the pull of the claw 
cords, while the third operates a forked plate wfhich 
controls the length of the chain regulating th^ fall 
(for rear, center, and front purposes) and rike of 
the boom. Setting the indicator for rear, center, 
or front (above referred to) actually movies a 
rachet-stop whose function it is to catch ip the 
forked plate and thus stop the travel of the boom 
chain. At that moment an intervening fribtion 
clutch prevents the locator-handle from moving this 
adjustment which remains locked until the stop is 
released some seconds thereafter (R. 19-20)1 

34307—37 - 2 
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The playing public were divided into two groups; 
viz, those who played “according to directions,” 
that is, set the machine, started it running, and let 
it operate entirely mechanically; and those who 
“spun the handle,” that is, applied an additional 
spinning to the handle while the machine was run¬ 
ning. It was estimated that 19 out of 20 played 
“according to directions.” They had very little 
success in obtaining articles of merchandise, while 
those who did have success spun the handle (R. 16- 

17). 

Various methods were used in spinning the han¬ 
dle. Some players simply used their bare hands, 
or a glove to permit a good grip, while others wound 
cord or string around the handle, and still others 
clamped a small crank to the handle (R. 16). All 
these methods were designed to accomplish the same 
result, namely, to cause the locator-handle to spin 
very rapidly. As to the time when this spinning 
occurred, the evidence showed that it could not be 
resorted to until the conclusion of the third move¬ 
ment described above, namely, at the point where 
the upward travel of the claw had been completed 
and the backward movement of the boom was about 
to begin (R. 20, 25, 27). The slipping clutch re¬ 
ferred to above prevented the handle from control¬ 
ling, or imparting any motion to, the crane and 
claw until that point had been reached. (At that 
moment the stop was automatically released) (R. 
20 ). 
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The effect of spinning the handle was variously 
described, but it seems that it increased the speed 
with which the boom and claw returned to jtheir 
initial positions, by turning the mast very rajpidlv 
on its vertical axis so that the article grasped in the 
claw was swung rather forcefully over and into the 
chute (R. 15, 26, 36). j 

There was no material conflict in the testimony. 
Those who spun the handle obtained better rebuffs. 
The purpose of so spinning was to overcome the 
probability of the article being released froih the 
claw before it could be gotten over to the chutel; and 
that without spinning the handle, the claw | very 
likely would not get the article out (R. 16, 1[7, 24, 
25, 26, 28, 32, 36). Both experienced and Inex¬ 
perienced players trying for one object might get 
another. An experienced player might abandon 
an attempt to get an article, and another player 
would come along and get it in his first attempt. 
A claw might fall differently upon an object ip two 
successive plays (R. 22) without the player making 
any adjustment before the second play (R. 16, 
37). Witnesses for both sides who spun the han- 
die testified that they were more skillful than [when 
they began to play (R. 25, 28, 30, 34). Lmcer- 
tainties in the operation of the machine were | typi¬ 
cally described by appellant’s witness Long who 
said that he had seen instances where the! claw 
missed the article sought, or slipped off the ajrticle 
he was trying to get and caught another article 
and drew it out; or that an article would slip out 
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of a claw when the claw was traveling toward the 
chute; or an article would be knocked out of the 
claw by being struck against other obstacles; or 
that a claw would grip onto an article and slide off 
it; or that a claw would start to drag an article 
out of the candy and slide off the article (R. 36). 

Two features of the evidence stand out uncon¬ 
troverted in any particular. First, that at the 
point in the operation of the machine when the 
claw was closing on an article and ready to lift, 
or actually lifting it, no player had any control 
whatever over the machine, that is, it was purely 
chance; and, secondly, a majority of those who 
played the machines followed the directions and 
did nothing more, with the results as described by 
the witness Long. 

At the conclusion of all the testimony, the ap¬ 
pellee moved the Court to direct a verdict for him 
upon the ground that the evidence was such that a 
reasonable man must reach the conclusion that the 
machines are gambling devices either, in that 
chance dominates when anyone plays, or because 
they are played as games of chance by a substan¬ 
tial number of people, being adapted, devised, and 
designed for that purpose (R. 38). 

The trial judge sustained the motion, stating, 
among other things, the following (R. 38-39) 

I think the evidence is clear that a sub¬ 
stantial number of players do attempt to 
play, after setting the target and depositing 
the coin, without doing anything else. 
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When the game is played in that way, there 
are chances that the claw may not strikej the 
article aimed at, that if it does strike the 
article, it may not grip the article, or, hav¬ 
ing gripped the article, that it may slip off, 
without in any way moving the article, or 
that, if it does lift the article, the article 
may drop off before reaching the chutd, or 
may be knocked off by some other articles 
in the way. 

When the game is so played, I think any 
reasonable man must reach the conclusion 
that chance is the dominating element, and 
I do not think, there, it is very material 
what shade of meaning you give to the word 
* 4 dominating.” I think chance is prdsent 
in every play, and that it is the prevailing 
and controlling element. 

When the machine is operated in this Way, 
it is operated in accordance with such in¬ 
structions or information as appears on the 
machine, itself, and I think it is clear that 
the machine is adapted to be played in this 
way, as that word is used in Section 865 of 
the Code. When the machine is so played, 
it seems to me that the game is one of chance, 
and I think that requires me to grant the 
motion for the directed verdict, and that will 
be done, when the jury returns tomorrow. 
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ARGUMENT 

All the evidence established that the "iron-claw” ma¬ 
chines were gambling devices and evil chattels. As 

such they were subject to summary seizure 

Appellee’s argument will develop the following: 
That under the well-known rule, the trial judge 
was justified in directing a verdict for the appellee 
because the evidence conclusively established— 

(1) That the machines in question were gaming 
tables within our Code definition; 

(2) That chance was the dominating element in 
their operation; and 

(3) That they were evil chattels —per se 
gambling devices—being designed for gambling 
only and unfit for any lawful use. 

It therefore follows, as a matter of law— 

(4) That they could be summarily seized by the 
police under their duty to prevent crime (there is 
no local express statutory authority to do so) ; and 

(5) That by reason of their character, appellant 
cannot maintain replevin for she has no property 
right in the machines, and hence was not entitled 
to recover possession thereof. 

The appellee does not differ with the appellant as 
to the rules of law governing the trial judge in 
granting a motion for a directed verdict. Ap¬ 
pellee’s motion below was made in accordance with 
the doctrine of Gunning v. Cooley, 281 U. S. 90, 
and we submit that the action of the trial judge 
conforms strictly thereto. 
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The evidence upon the issues raised by the! ap¬ 
pellee’s plea was “all on one side or so over¬ 
whelmingly on one side as to leave no room to d^ubt 
what the fact” was, Gunning v. Cooley, supra, page 
94. Appellant, in her brief, did not undertake to 
dispute the following factual basis for the Court’s 
action: i 

I think the evidence is clear that a j sub¬ 
stantial number of players do attempt to 
play, after setting the target and depositing 
the coin, without doing anything else. 
When the game is played in that way, there 
are chances that the claw may not strike the 
article aimed at, that if it does strike the 
article, it may not grip the article, or, having 
gripped the article, that it may slip off, 
without in any way moving the article, or 
that, if it does lift the article, the article 
may drop off before reaching the chute, or 
may be knocked off by some other articles 
in the way (R. 38). j 

Indeed, the record fully supports the j trial 
judge’s statement, and appellant could findnolbasis 
upon which to dispute it. 

It should be added that the other ground df ap¬ 
pellee ’s motion for a directed verdict—that the 
machines! were gambling devices in that chance 
dominates when anyone plays (whether in accord¬ 
ance with, or in violation of, the directions)—is 
equally valid and can support the Court’s Action 
as well as the ground upon which he relied. 
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The issue raised in the case was whether the 
three claw machines were per se gambling devices 
for, if so, the appellant could not recover them 
back from the police who had summarily seized 
them. (They were not seized incident to an ar¬ 
rest.) By virtue of the stipulation entered into 
between appellant and appellee, all the evidence 
was properly considered by the Court as being in 
respect of the three machines which were seized. 

The appellant contends that the playing of the 
claw machine involves skill and it is, therefore, a 
game of skill; while appellee asserts that such a 
machine is a game of chance. The appellant fur¬ 
ther argues that by reason of testimony of various 
witnesses, there was evidence before the Court 
that the machine was a game of skill and that the 
case should, therefore, have been submitted to the 
jury. The appellee responds that for the two rea¬ 
sons assigned below, the evidence was indisputable 
that the machines were games of chance, unfit for 
lawful use, and hence evil chattels . 

Two sections of the local code are relevant upon 
the issues framed in this case. Section 865 (Title 
6, Section 153, 1929 D. C. Code) is as follows: 

Whoever shall in the District set up or 
keep any gaming table, or any house, vessel, 
or place, on land or vrater, for the purpose 
of gaming, or gambling device commonly 
called ABC, faro bank, E O, roulette, equal¬ 
ity, keno, thimbles, or little joker, or any 
kind of gaming table or gambling device 
adapted, devised, and designed for the pur - 



pose of playing any game of chance for 
money or property, or shall induce, entice, 
and permit any person to bet or play at or 
upon any such gaming table or gambling de¬ 
vice, or on the side of or against the keej)er 
thereof, shall be punished by imprisonment 
for a term of not more than five vears. 
[Italics ours.] 

Section 868 (Title 6, Section 156, 1929 D. C. 

Code) is as follows: 


All games, devices, or contrivances at 
which money or any other thing shall Ije bet 
or wagered shall be deemed a gaming table 
within the meaning of these sections j and 
the courts shall construe the preceding sec¬ 
tions liberally, so as to prevent the mischief 
intended to be guarded against . [Italics 
ours.] 

In view of the broad language of these sections, 
there can be no doubt that an iron claw machine is 
a gaming table or gambling device within their 
purview. See Miller v. United States, 6 App. D. C. 
6, 12, 13, cited with approval in Swan v. United 
States, 54 App. D. C. 100, 295 Fed. 921. 

The question next arises as to when a game is a 
game of chance within the purview of Section 
865, supra. The Court of Appeals of New tork 
had a similar question under consideration in the 
case of People ex rel. Ellison v. Lavin, 179 N. Y. 
168, and in the course of its opinion said (page 

170): | 

“Our statute, however, does not provide 
that the distribution must be by pure chance 

34507—37-3 
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or by cliance exclusively, but by chance. The 
construction of this term has been presented 
in several states in which the statutes im¬ 
posed penalties for betting on games of 
chance not inflicted on other modes of gam¬ 
ing. The earliest case on this subject is that 
of State v. Gupton (8 Iredell, 271), where 
the distinction between games of chance and 
those of skill was fully discussed. It was 
there said: “We believe that in the popular 
mind the universal acceptation of a “game 
of change” is such a game as is determined 
entirely or in part by lot or mere luck, and 
in which judgment, practice, skill, or adroit¬ 
ness hate honestlv no office at all or are 

•/ 

thwarted bv chance. As intelligible exam- 

% w 

pies the games with dice are determined by 
throwing only, and those in which the throw 
of the dice regulates the play, or the hand at 
cards depends upon a dealing with the face 
down, exhibit two classes of games of 
chance.” On the other hand, games of chess. 

/ W 7 

checkers, billiards, and bowling were held 
to be games of skill. This distinction has ob¬ 
tained in all those jurisdictions where the 
definition of the term “games of chance” 
has been material under their statutory law. 
('Wortham v. State, 59 Miss. Rep. 179; Eu¬ 
banks v. State, 5 Mo. 450; Harless v. U. S 
1 Morris (Iowa), 169; Glascock v. State, 10 
Mo. 508.) Throwing dice is purely a game 
of chance, and chess is purely a game of skill. 
But games of cards do not cease to be games 
of chance because they call for the exercise 
of skill by the players, nor do games of bil- 


liards cease to be games of skill because at 
times, especially in the case of tyros, their 
result is determined by some unforeseen ac¬ 
cident, usually called luck. The test, of the 
character of the game is not whether it con¬ 
tains an element of chance or an element of 
skill, hut which is the dominating element 
that determines the result of the game . 
[Italics ours.] 

Moreover, that case decided that the scheme 
therein considered involved chance, and hence was 
a lottery, inasmuch as most of the participants 
played by chance, even though a few could exercise 
skill and judgment. 

The foregoing case was cited with approval in 
Commonwealth v. Plissner (Mass. 1936), 4 jsf. E. 
(2d) 241 (an iron claw machine case) in which the 
Supreme Judicial Court of Massachusetts said 
(page 244): j 

With reference to cases where both ele¬ 
ments are present, the rule generally $tated 
is that if the element of chance ratheif than 
that of skill predominates, the game niay be 
found to be a lotterv. 

And again at page 245 the Court said: 

i 

But the test as to whether chance predomi¬ 
nates over skill is not the only t^st of 
whether a game is a lottery. Thus the alter¬ 
native test is also stated in the cases ijhat if 
the element of chance is present in such a 
manner as to thwart the exercise of skill or 
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judgment in a game, then there may be a 
lottery. 

These statements of the law are amply sus¬ 
tained by the authorities cited in support of 
them. See also United States v. McKenna (D. C. 
N. Y.), 149 Fed. 252; 27 C. J. 968, 969, 989; and 
12 R. C. L., 716, 730. 1 The latter references to 
Corpus Juris and Ruling Case Law are quoted 
with approval in Boynton v. Ellis, 57 Fed. (2d) 
665. 666. 

Therefore, it is submitted that a game is a game 
of chance, either if the element of chance rather 
than that of skill predominates, or if the ele¬ 
ment of chance is present in such a manner as to 
thwart the exercise of skill or judgment. In 
other words, the test of the character of the game 
is not whether it contains an element of chance 
or an element of skill, but which is the dominat¬ 
ing element that determines the result of the 
game. 

Applying these tests of a game of chance to the 
uncontradicted facts as to the playing of the ma¬ 
chines by those who follow its directions, the trial 
judge properly stated that any reasonable man, in 
view of the evidence referred to by him, must reach 
the conclusion that chance is the dominating ele¬ 
ment, being present in every play and being of a 
prevailing and controlling nature. The machine 

1 See also notes in 38 A. L. R. 73, 60 A. L. R. 343, and 81 
A. L. R. 177, for collections of cases discussing principles 
pertaining to slot machines generally. 
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was plainly devised to be played in this manner] and 
not by “spinning the handle/' for the directions 
appearing thereon (R. 15) contemplated thatj the 
player should first set the machine, then deposijt his 
coin and do absolutely nothing further. Those who 
manipulated the handle after the machine began to 
operate mechanically were not playing it the 
owner designed that thev should. As held otit to 
the general public, the machine was therefore 
adapteddevised, and designed only for the pur- 

i 

pose of playing a game of chance for money or 
property, within the purview of Section 865, skpra. 
In other words, as the machine was set up by its 
owner to be played only according to its directions, 
it was a per se gambling device. For example, bil- 
liards are a game of skill, but suppose the owner of 
a billiard-table placed directions thereon that those 
who played must keep their eyes closed. Compara¬ 
tively few individuals ignored the instructions and 

carefully gauged and measured their shots.! On 

| 

the other hand, a substantial number of people fol¬ 
lowed the directions, with the result that j they 
played the game as one of chance. As so adapted, 
devised, and designed, the table was not capable of 
a lawful use, and hence would be a per se ganibling 
device. ( Police Commissioners v. Wagner, 93 Md. 
182, 192-193). There is no difference, we submit, 
between an owner of a machine thwarting skill by 
some mechanical adjustment of it, and preventing 
the application of skill by directions prescribing a 
method of play that will not permit it. If the 
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former makes the machine a per se gambling de¬ 
vice—because in its then condition it is not capable 

of a lawful use J —whv should not the latter have the 

* 

same legal effect ? 

In addition to the uncontroverted evidence that 
a majority of the individuals who worked the ma¬ 
chines played them as they were adapted to be 
played, namely, as games of chance, the evidence 
was 44 all on one side’’ that in the manner that the 
machines were played by everyone, chance was the 
dominating element. The evidence disclosed with¬ 
out conflict that at the most crucial point in the 
operation of the machine there w T as utterly no con¬ 
trol over it, and not onlv was there no element of 
skill present, but on the contrary, whether the claw 
would grasp and hold an article was a matter of 
the purest chance. It will be remembered that 
after a player causes the machine to begin its me¬ 
chanical operation, there comes a time when the 
claw begins its descent upon an. article of merchan¬ 
dise. At that moment the locator-handle is locked, 
and the player can impart no control to the claw. 
Such control over the claw is not restored until it 
has travelled back upward to the point where the 
boom begins to return to its original position. Dur¬ 
ing the period when even those who spin or manip¬ 
ulate the handle are thus precluded from exercising 
any control whatever over the claw (conceding 
arguendo that at some other time skill may be pres¬ 
ent), the claw travels downward upon the merchan¬ 
dise, grasps or attempts to grasp it, and travels 
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j 

i 

i 
i 

j 

back upward with or without an article in its grip, 

i 

depending entirely upon whether, through the pur¬ 
est chance, it has or has not grasped and held the 
article. In this connection, the Bureau of Stand- 
ards expert said that where the claw actually falls 
is the result of a multitude of things; that there 
are accidental variations caused by the objects 
which are there, and those objects will possibly, on 

i 

every trial, be different; that no one knows exactly 
where the claw would finallv come to rest, due to 
the fact that it might bump into some object on the 
playing field (R. 22). | 

j 

Commonwealth v. Plissner, supra, fully supports 
the appellee’s contention that these machines were 
games of chance for after applying the test that a 
game is a game of chance if the element of Chance 
thwarts the exercise of skill or judgment, the Court 
said (page 245): 

There was evidence from which it could have 
been found after a certain point in the oper¬ 
ation of the machine, the control over the 
machine by the player ceased, and the ulti¬ 
mate result depended upon how the grasp¬ 
ing device happened to fall. j 

Previously in its opinion the Court hdd said 
(page 244) : j 

In the case at bar there was evidence from 
which the jury could have found that after 
a certain point in the operation of the ma¬ 
chine, the player could no longer exercise 
any skill or even control over the mecha¬ 
nism, and that whether the grasping device 
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secured and carried up any desired object 
depended upon chance. It would seem, 
therefot-e, that the operation of the machine, 
under the above-stated rule, could have been 
found to be a lottery even though an ele¬ 
ment of skill was present. 

As we read this decision, the Court was holding 
that the machines involved therein were lotteries 
within the purview of the Massachusetts lottery 
statute, which contained as one of the ingredients 
of the offense denounced therebv the element of 
chance in the same degree that that element exists 
in Section 865, supra. See People v. Lavin, supra . 
While the Massachusetts Court did not have the 
question of a directed verdict before it, it was 
affirming a verdict of conviction in a criminal case 
upon the ground that the above-quoted evidence 
satisfied the prerequisite of chance in the offense. 
That being so, it must necessarily follow that if all 
the evidence in the case at bar can reasonably sup¬ 
port that same conclusion and none other (and we 
submit that it does), then the trial court could de¬ 
termine, as a matter of law, that the machines in 
question are games of chance, and thus take the 
case away from the jury. 

See, also, International Mutoscope Reel Co. v. 
Valentine, 286 N. Y. S. 806 (affirmed without opin¬ 
ion upon ground that the case was not one for 
declaratory judgment, in 271 N. Y. 622). In that 
case, owners of iron-claw machines brought a suit 
against the Police Commissioner of New York Citv 



to enjoin him from seizing their machines, and for 
a declaratory judgment that the machines did not 
violate the law. The statute condemned machines 

I 

in which was involved “any element of chance.’’ 
The Appellate Division denied the relief sodght, 
stating, among other things, “Observation and in¬ 
spection of the c crane’ slot machine indicates that 
the element of chance not only exists, but tliat it 
predominates” (p. 809). As evidence that courts 
will not be fooled by the ingenuity of manufac¬ 
turers and operators of such machines, the Court 
further said (p. 809) : 

Respondents insist that their primary pur¬ 
pose is the sale of merchandise. Common 
sense indicates that people do not rescjrt to 
so-called vending machines of the type un¬ 
der consideration to purchase articles which 
may be necessary for their use. 

It is submitted that the only reasonable cqnclu- 

i 

sion that can be drawn from a reading of the record 
in this case is that chance is the dominating factor 
in the playing of the machines in question. When 
one analyzes the so-called “ skill' 1 claimed b\ r the 
appellant, he finds the following: j 

(1) That experience taught some of the players 
that it was useless to attempt to play certain ma¬ 
chines because of the arrangement of the articles 
therein. As to this, these same players testified 
that other individuals who did play such machines 
actually got articles out. 
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(2) That some judgment could be employed in 
aiming the claw. As to this, while a player could 
aim the claw in the general direction of an article, 
later fortuitous occurrences in the play were en¬ 
tirely determinative of the worth of such aim. 

•/ 

(3) That there was skill in connection with 
spinning the handle. This is probably so; but 
employing such method was not only violative of 
the rules of the game, but was entirely useless 
unless by the purest chance the claw had an article 
in its grasp. In other words, as stated above, it 
was during that period in the operation of the 
machine when the player completely lost control 
over it that the mechanical claw might or might 
not grip some article. This event was unpredicta¬ 
ble in everv sense of the word. Witnesses for both 

* 

sides were in accord. Excerpts from the record 
demonstrate this. At page 29, the following is 
attributed to appellee's witness Lucas: 

Witness also testified that he recalled in¬ 
stances where he played a dollar or two be¬ 
fore he finally got a certain clock that he 
was trying for; that in the successive at¬ 
tempts the claw would slip off the article 
or grip the article and raise it and let it 
fall; that when he found that the claw 
slipped off the article, he would make an 
adjustment for the purpose of bettering his 
chance of getting that article; that some¬ 
times, as a result, he got the article he was 
seeking, but very often he did not. 
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At page 31 appellant’s witness Lewis’ testimony 
is reflected as follows: 

* * * that he had attempted sometimes 
to get these articles, but when the claw did 
not fall right, he would give up; that he 
has made as many as 45 plays to gelt an 
article, and also he has spent as much as 
one dollar and a half in an effort to get 
an article and then abandoned the attempt; 
that in these unsuccessful attempts some¬ 
times the claw would grip on the article 
and would pull the article up and thexi slip 
off; that he has also observed that Some¬ 
times the claw would fall off one side of 
an article and other times the other side. 

i 

In addition to all that we have said, is it not 
apparent that the operation and maintenance of 
these machines are essentially predicated upon 
the matter of chance? The players’ losses carry 
the burden of the gain of every other individual 
involved. The Supreme Court of Arkansas, in 
Steed v. State, 72 S. W. (2d) 542, took a com¬ 
mon-sense view of certain machines which were 

i 

before it in that case when it said (p. 543) t 

l 

We might add that they are gambling de¬ 
vices per se because the only reasonable 
and profitable use to which they may be 
put is use in a game of chance. 

I 

In view of the foregoing—that inasmuch as the 
machines were adapted to be played as games of 
chance only, and thus gambling devices within the 
purview of applicable provisions of our code—the 


i 

i 
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conclusion is inevitable that they were designed for 
gambling only and were incapable of being used 
for legitimate purposes. Such being the fact they 
are evil chattels. Police Commissioners v. Wag¬ 
ner, 93 Md. 182,192-193. 

Since they are evil chattels, the police may seize 
and hold them under the statutory power and duty 
to enforce the criminal law and to prevent crime. 

District of Columbia Code, 1929, Title 20, page 
231, Sec. 470; Police Commissioners v. Wagner, 93 
Md. 182, 48 Atl. 455; Gaither v. Cate, 156 Md. 254, 
144 Atl. 239; Zaft v. Milton, 96 N. J. Eq. 576, 126 
Atl. 29; Snyder v. City of Alliance, 41 Ohio Appls. 
48; 179 N. E. 426; Spalding v. Preston, 21 Vt. 9; 
Commonwealth v. Dana, 2 Metcalf (Mass.) 329, 
337; Henry v. Kuney, 280 Mich. 188, 273 N. W. 
442. 

The District Code provides, that it shall be the 
duty of the police 

First, 1 to preserve the public peace; sec¬ 
ond, to prevent crime and arrest offenders; 
* * * 9th, to see that all laws regard¬ 
ing * i * * gambling, intemperance, lot¬ 
tery dealers * * * are promptly en¬ 
forced * * *. 

Police Comynissioners v. Wagner, supra, was an 
action of replevin to recover a slot machine which 
was held by the police. The plaintiff had not been 
arrested or charged with any crime on account of 
his possession of the machine. It was admitted by 
demurrer that the machine was a gambling device, 


i 
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intended for unlawful gaming and incapable of 
being put to legitimate use. The Court of Appeals 
of Maryland held that since the machine could not 
be used for a legal purpose, the police might seize 
and hold it under their statutory duty “to preserve 
the public peace, prevent crime, and arrest of¬ 
fenders, protect the rights of persons and property 
regarding the public health * * * prevent and 

remove nuisances * * * and to see tha;t all 

laws regarding pawn brokers, gambling, intenjiper- 
ance, etc., are enforced.” The Court of Appeals 
said at page 194: 

What more effectual means for preventing 
crime than to deprive the thief or the bprglar 
of the instruments of his evil trade ? * * * 
Must the owner be allowed to retain them 
until it can be shown that he has already 
made an illegal use of them or intends! so to 
use them? So, also, as to a slot machine, 
conceded in this case, to be incapable of 
being used for legal purposes, it is a most 
effective manner of preventing its use, to 
seize it as “outlawed” property. The duty 
to prevent crime carries with it in sjuch a 
case the power to summarily seize the of¬ 
fending article. It would be anomalous to 
hold that the Legislature in imposing on the 
policeman an obligation to prevent jjrime, 
intended to deny him one of the most effec¬ 
tive means of performing such obligation. 

Compare Wagner v. Upshur, 95 Md. 51^; and 
Soper v. Michal, 123 Md. 542. j 
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Gaither v. Cate, supra, was a suit in equity to 
restrain the police from seizing certain mint vend¬ 
ing slot machines. No prosecution had been com¬ 
menced against the petitioner. The Court of Ap¬ 
peals held for the defendant on the ground that 
the machines involved were gambling devices and 
therefore 4 4 evil chattels. ’ ’ The Court said at pages 
262, 263: 

It is apparent from the whole of this rec¬ 
ord that the theory upon which the chancel¬ 
lor acted was that the injunction should be 
granted unless the appellant produced such 
evidence as would convict the appellee of a 
violation of the gambling statutes of the 
state. In our opinion there was error in the 
decree of the chancellor, due, we feel, to the 
adoption of the theory above stated. This 
case comes before the court, not on an at¬ 
tempted prosecution for the violation of the 
gambling statutes, but as an application to 
the conscience of the court, on behalf of the 
appellee, asking that the police authorities 
be enjoined from the seizure and confiscation 
of his property or property in which he has 
an interest. Under such an application the 
court is not asked or required to determine 
whether or not the complainant has been 
guilty 6i an infraction of the criminal law, 
but what it should determine is whether or 
not the machine or device which is being 
seized or threatened with confiscation is what 
has been designated by some courts as an 
4 4 evil chattel. ’ ’ In other words, the proceed¬ 
ing alleged as having been threatened by the 
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police authorities is against the thing and 
not against the individual owner of the 
chattel. | 

Again, in the same case at page 265, the Mary¬ 
land Court of Appeals said: 

i 

An examination of the decisions in yrhich 
similar devices have been under considera¬ 
tion shows what the average man would ex¬ 
pect to find, the exercise of the inventive and 
ingenious mind applied to the manufacture 
of these machines for the purpose of dis¬ 
tributing throughout the country ganibling 
devices, but which were, nevertheless, out¬ 
side of the letter of the gambling statutes; 
and the same authorities show that they have 
uniformly failed to impress the court with 
the innocence of their purpose and device. 
In few cases have their subterfuges enabled 
them to escape criminal liability, and in no 
case which we have been able to discover has 
the protection of the chancery court been 
successfully invoked. 

It is apparently the belief of people, en¬ 
gaged in an endeavor to violate the spirit 
but keep the letter of the statutes prohibit¬ 
ing gambling, that courts are blinded to facts 
which all others of average intelligence see 
and understand. There is no doubt in our 
mind that the real purpose of placing these 
machines, to be played and operated by the 
public, is to increase the sales of the mer¬ 
chandise by appealing to the gambling in¬ 
stinct, which is either active or latent in al¬ 
most every individual. It must be apjparent 
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to all that the mechanism of this device, out¬ 
side of that necessary for a simple vending 
machine, is complicated and costly, and 
would not be used if what the owner desired 
was only a vending machine. 

It is important to note that in both of these 
Maryland cases the police acted only under their 
general power and duty to prevent crime and en¬ 
force the gambling laws, as in the case at bar. 

In Zaft v. Milton, supra, the plaintiff brought a 
bill in equity to restrain the prosecuting officer 
from destroying mint vending slot machines which 
the prosecutor had seized in a warehouse. A stat¬ 
ute provided that whenever any implements made 
or used for unlawful gaming should be seized by 
officers of the law, the prosecutor should have them 
destroyed and should not return them to anyone. 
The Vice Chancellor dismissed the bill on the 
ground that the machines involved were fit for un¬ 
lawful gaming only. The Vice Chancellor said at 
page 581: 

The next point made by the complainants 
is, that the detention of their goods by the 
defendant is unlawful, because there was an 
unlawful seizure. My difficulty with this 
argument is, that while there was no search 
warrant and they are not held as evidence, 
it is perfectly clear that they are designed 
for the purpose of gaming, and will be put 
into operation for that end if they are 
restored to their owners. 
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Snyder v. City of Alliance, supra, was a bill in 
equity to restrain the police from seizing the peti¬ 
tioner’s mint vending slot machines. It was stipu¬ 
lated that the machines involved had been or were 
about to be seized from the petitioner’s stores \yith- 
out a warrant, and that no criminal action against 
petitioner was pending or contemplated. The 
police acted under no specific statute giving them 
the power to seize the machines. The Court how¬ 
ever sustained their power to make the seizures, 
saying at page 429 of 179 N. E.: j 

This machine strongly appeals to the 
young and unsophisticated, and fosters and 
encourages them to engage in games of 
chance, which the Legislature has sought to 
repress. We therefore find itrto be an! evil 
chattel, and there is no property right there¬ 
in which this, a court of equity, recognizes 
or proposes to protect. It is a gambling de¬ 
vice, produced for the purpose of circum¬ 
venting the intent and purpose of the stat¬ 
utes enacted contrarv thereto. 

Spaulding v. Preston, supra, was an action of 
trover against a sheriff to recover certain counter- 
feit coin. One Russell had been indicted for (joun- 

i 

terfeiting the coin involved and he had assigned his 
‘ 4 property right” in the coin to the plaintiff, j The 
Court held for the defendant, saying at pages 12,13: 

* * * the defendant’s authority must 

rest merely upon general grounds of preven¬ 
tive justice, aside of any statute whatever 
upon the subject. * * * All sanitary 
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cordons and preventive regulations, every¬ 
thing in regard to the police of our cities and 
large towns, indeed prohibition of lotteries, 
gambling houses, brothels and disorderly 
taverns, 'whether done by general statutes, or 
mere police regulations, all come under the 
right of preventing more serious injuries by 
stifling the fountains of evil. 

Commonwealth v. Dana, supra, involved the le¬ 
gality of the seizure of certain lottery tickets which 
were offered in evidence against the defendant on 
a prosecution of a violation of the lottery laws. 
The tickets had been seized under a warrant. The 
defendant contended that to admit the tickets in 
evidence was to compel him to testify against him¬ 
self. The Court held the tickets were admissible 
in evidence, and said, inter alia at page 337: 

But the right of search and seizure does 
not depend on the question whether the 
papers or property seized were intended to 
be used in evidence against the offender or 
not. The possession of lottery tickets with 
the intent to sell them was a violation of 
law. The defendant’s possession, therefore, 
was unlawful, and the tickets were liable to 
seizure as belonging to the corpus delicti, 
or for the purpose of preventing any further 
violations of law. [Italics ours.] 

In Henry v. Kuney, supra, the statute was silent 

upon the authority of the officers to destroy such 
devices but made it a misdemeanor for any person 
to keep any apparatus used for gambling. In 
denying the plaintiffs therein injunction relief 
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against seizure of their gambling devices the 
police, the Supreme Court of Michigan said (p. 444 
of 273 N. W.): j 

In 24 R. C. L. p. 725, sec. 29, it is said: 
“* * * an owner of property has no 

vested or constitutional right to use or allow 
the use of it for purposes injurious to the 
public health or morals, and the statd has 
the right in the exercise of its police ^ower 
to provide for the seizure and destruction of 
property so used, or intended to be [used, 
without giving the custodian thereof notice 
or an opportunity to be heard. Thi$ rule 
has been applied to such articles as gambling 
instruments in their nature incapable df use 
for any other purpose * * V’ 

It is our opinion that these gaming ma¬ 
chines being prohibited by statute, their 
owners acquire no property rights in them. 
In Frost v. People, 193 Ill. 635, 61 N. E. 
1054, 1056, 86 Am. St. Rep. 352, it is said: 
‘‘The legislature have determined that 
gambling implements and apparatus are 
pernicious and dangerous to the publid wel¬ 
fare, and the keeping of them is an offense 
prohibited bv law. Thev are therefore not 
lawful subjects of property, which the law 
protects, but have ceased to be regarded or 
treated as property, and are liable to seizure, 
forfeiture, and destruction without yiolat- 
ing any constitutional provision/’ 

It is clear, we submit, that it is immaterial 
whether summary action was taken by the police 
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under a specific statute or whether they acted 
under their broad statutory power and duty to 
prevent crime and to enforce the gambling laws. 
In either event, the machine being an evil chat¬ 
tel, there is no property interest therein which a 
eourt will protect. 

See, also, State v. Doe, 263 N. W. 529 (Supreme 
Court of Iowa 1935). 

Compare White v. Hesse, 60 App. D. C. 106, 48 
Fed. (2d) 1018, wherein the plaintiff brought a 
bill for an injunction to restrain the defendant, 
Hesse as Major and Superintendent of Police, and 
Eover as United States Attorney from seizing 
plaintiff’s mint vending machines. The lower 
court refused to grant the injunction and dis¬ 
missed the bill, and the Court of Appeals affirmed 
this decree. The Court of Appeals said: 

We do not disagree with the ruling of 
the lower court. The machines in question 
are not mere vending machines whereby a 
predetermined commodity is sold and de¬ 
livered to a customer at a fixed price; they 
are something more than that. For in addi¬ 
tion to the vended merchandise they offer to 
the customer a chance for an additional 
advantage, that is, a chance without fur¬ 
ther charge to play the machine for enter¬ 
tainment and amusement. This may seem 
to be an unimportant consideration, but 
such machines are patronized mostly by 
children and it is not consistent with sound 
public policy to encourage in immature 
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minds a love of even such a limited adven¬ 
ture in chance. j 

As we understand appellant’s position, she |does 
not dispute the principles of law herein discussed. 
Her contention is merely that there was evidence 
that skill and not chance dominated in the playing 
of the machines and hence that the case should 
have been submitted to the jury. We have under¬ 
taken above to answer this argument by demon¬ 
strating that reasonable men could not differ in 
concluding from the evidence that chance was the 
dominating element. 

Appellant’s contention as to the admission of certain 

evidence 


Appellant’s argument upon this point is not (dear 
to appellee. j 

She asserts that it was error for the cout*t to 
admit evidence of the playing of machines by the 
appellee’s witnesses, and also evidence as to What 
they observed as to others playing. In support of 
such contention, she cites the rule that res inter 
cdios acta are incompetent evidence. Appellee 
does not dispute this rule, but replies that in view 
of the stipulation entered into between the parties 
(R. 9-10), evidence as to any machine in thid Dis¬ 
trict was admissible, if it would have been compe¬ 
tent had it pertained to the three machines that 
were seized. 

The testimony of witnesses as to what they ob¬ 
served others do, and what occurred when they 
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played, was entirely competent. It is the only 
way to prove the issues involved in this case. Ap¬ 
pellant ’s objections go only to the weight of such 
testimony. Cross-examination is the medium that 
should have been resorted to in this connection. 

CONCLUSION 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the action of the trial court in directing 
a verdict for the appellee was entirely proper, and 
the judgment thereon should therefore be affirmed. 

Kespectfully submitted. 
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